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PUBLIC, EDUCATIONAL, AND GOVERNMENTAL ACCESS CHANNELS ("PEG
CHANNELS")

Pursuant to Section 611 of the Communications Act, local franchising authorities may require cable
operators to set aside channels for public, educational, or governmental ("PEG") use.

Public access channels are available for use by the general public. They are usually administered either
by the cable operator or by a third party designated by the franchising authority.

Educational access channels are used by educational institutions for educational programming. Time on
these channels is typically allocated by either the franchising authority or the cable operator among local
schools, colleges and universities.

Governmental access channels are used for programming by organs of local government. In most
jurisdictions, the franchising authority directly controls these channels.

PEG channels are not mandated by federal law, rather they are a right given to the franchising authority,
which it may choose to exercise. The decision whether to require the cable operator to carry PEG
channels is up to the local franchising authority. If the franchise authority does require PEG channels,
that requirement will be set out in the franchise agreement between the franchising authority and the
cable operator.

Franchising authorities may also require cable operators to set aside channels for educational or
governmental use on institutional networks; i.e., channels that are generally available only to institutions
such as schools, libraries, or government offices.

Franchising authorities may require cable operators to provide services, facilities, or equipment for the
use of PEG channels.

In accordance with applicable franchise agreements, local franchising authorities or cable operators may
adopt on their own, non-content-based rules governing the use of PEG channels. For example:

» Rules may be adopted for allocating time among competing applicants on a reasonable basis other
than the content of their programming.

o Minimum production standards may be required.

¢ Users may be required to undergo training.

Federal law permitted a cable operator to prohibit the use of a PEG channel for programming which
contained obscene material, sexually explicit conduct, indecency, nudity, or material soliciting or
promoting unlawful conduct. However, The U.S. Supreme Court determined that this law was
unconstitutional. Therefore, cable operators may not control the content of programming on public
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access channels with the exception that the cable operator may refuse to transmit a public access
program, or a portion of the program, which the cable operator reasonably believes contains obscenity.

PEG channel capacity which is not in use for its designated purpose may, with the franchising
authority's permission, be used by the cable operator to provide other cable services. Franchising
authorities are directed by federal law to prescribe rules governing when such use is permitted.

For additional information:

Any questions or comments about PEG channels on a particular system should be directed to the cable
operator or the local franchising authority, and not to the Federal Comununications Commission. The
name and telephone number of your franchising authority should appear on your cable bill, or should be
available through your cable operator. With very limited exceptions, the Federal Communications
Commission is not responsible for enforcing the federal statute governing PEG channels.

-FCC -
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P>
Supreme Court of the United States
DENVER AREA EDUCATIONAL TELECOM-
MUNICATIONS CONSORTIUM, INC,, et al., Peti-
tionets,

V.

FEDERAL COMMUNICATIONS COMMISSION
et al.

No. 95-124.

Argued Feb. 21, 1996. X
Decided June 28, 199628

FN* Together with No. 95-227, Alliance for
Conununity Media v. Federal Conmunica-
tions Commission, also on certiorari to the
same court.

Television access programmers and cable television
viewers petitioned for judicial review of Federal
Communications Commission (FCC) orders imple-
menting Cable Television Consumer Protection and
Competition Act section governing indecent and ob-
scene programming. Panel of the Court of Appeals,
sions violated First Amendment and that FCC's regu-
lations posed serious constitutional questions. After
full Court vacated panel's judgment, 15 F.3d 186. and
on rehearing en banc, the Court of Appeals for the
District of Columbia Circuit, 36 F.3d 105. held that
provisions as implemented were consistent with Fizst
Amendment. Certiorari was granted. The Supreme
Court, Justice Brever, held that: (I) provision permit-
ting operator to prohibit patently offensive or inde-
cent programming on leased access channels is con-
sistent with First Amendment; (2) “segregate and
block™ provision with respect to leased access chan-
nels violates First Amendment; and (3) provision
permitting operator to prohibit patently offensive or
indecent programming on public access channels
violates First Amendment.

Affirmed in part and reversed in part.

Justice Stevens and Justice Souter filed concurring
opinions.

Justice O'Connor filed opinion concurring in part and
dissenting in part.

Justice Kennedy, with whom Justice Ginsbure joined,
filed opinion concuiring in part, concurring in judg-
ment in part, and dissenting in part.

Justice Thomas, with whom Chief Justice Rehnquist
and Justice Scalia joined, filed opinion concurring in

judgment in part and dissenting in part.

West Headnotes
L1} Constitutional Law 92 €=21494

92 Constitutional Law
92XVIIl Freedom of Speech, Expression, and
Press
92X VII(A) In General
QXVIH(A) In General
92k1494 k. Applicability to Govern-
mental or Private Action; State Action. Most Cited
Cases
{Formerly 92k90.1(1))

Constitutional Law 92 €~°2127

92 Constitutional Law
92XVl Freedom of Speech, Expression, and
Press
92X VIII(WY Telecommunications and Com-
puters
92k2126 Broadcasting and Electronic Me-
dia in General
92k2127 k. In General. Most Cited

Cases

(Formerly 92k90.1(9))
First Amendment, the terms of which apply to gov-
ernmental action, ordinarily does not itself throw into
constitutional doubt decisions of private citizens to
permit, or to restrict, speech even where those deci-
sions take place within framework of regulatory re-
gime such as broadcasting. (Per Justice Breyer with
three Justices concurring, and the Chief Justice and
two Justices concurring in the judgment in part.)
L.S.C.A. Const. Amend. 1.
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12] Constitutional Law 92 €=21490

92 Constitutional Law

92X VI Freedom of Speech, Expression, and
Press

R2XVIH(A) In General
92XVIII(AY] In General
92k1490 k. In General. Most Cited
Cases
{Formerly 92k90(3))

Congress may not regulate speech except in cases of
extraordinary need and with exercise of degree of
care that Supreme Court has not elsewhere required.
(Per Justice Breyer with three Justices concurring,
and the Chief Justice and two Justices concurring in
the judgment in part.) U.8.C.A. Const.Amend. 1.

{3] Constitutional Law 92 €1491

92 Constitutional Law

92XVIH Freedom of Speech, Expression, and
Press

92XVIIKA) In General
22XVII(A)] In General
92k149]1 k. Purpose of Constitutional
Protection. Most Cited Cases '
(Formerly 92k90(3))

First Amendment embodies overarching commitment
to protect speech from

[41 Constitutional Law 92 €=1505

92 Constitutional Law

92X VI Freedom of Speech, Expression, and
Press

92XVIIA)Y In General
22XVII{A)] In General
92k1505 k. Narrow Tailoring. Most
Cited Cases
{Formerly 92k90(3))

Government may directly regulate speech to address
extraordinary problems where its regulations are ap-
propriately tailored to resolve those problems without
imposing unnecessarily great restriction on speech.
(Per Justice Breyer with three Justices concurring,
and the Chief Justice and two Justices concwring in
the judgment in part.} U.S.C.A. Const. Amend. 1,

151 Constitutional Law 92 €522140

92 Constitutional Law
92XVIIl Freedom of Speech, Expression, and
Press
92X VHI(W) Telecommunications and Com-
puters
92k2139 Cable and Satellite Television
Systems; Community Antenna Systems
92k2140 k. In General. Most Cited
Cases
(Formerly 92k90.1(9))

Constitutional Law 92 €°2258

92 Constitutional Law :
92XVl Freedom of Speech, Expression, and
Press
DXVIIIY) Sexual Expression
92k2252 Telecommunications
92k2258 k. Cable Television; Commu-
nity Antenna and Satellite Systems. Most Cited Cases
(Formerly 92k90.4(3))

Telecommunications 372 €1205

372 Telecommunications
372VI Cable Television
372k1202 Constitutional and Statutory Provi-

sions

(Formerly 372k384)
Telecommunications 372 €21232

372 Telecommunications

372VI1 Cable Television

372k1229 Program Content; Access Rules
372k1232 k. Indecent, Obscene or Violent

Programs. Most Cited Cases

(Formerly 372k384)
Cable Television Consumer Protection and Competi-
tion Act provision which allows cable system opera-
tors to prohibit patently offensive or indecent pro-
eramming transmitted over leased access channels is
consistent with First Amendment; permissive and
flexible nature of provision, coupled with viewpoint-
neutral application, is constitutionally permissible
way to protect children from exposure to patently
offensive sex-related material, while accommodating
both First Amendment interests served by access
requirements and those served in restoring to opera-
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tors a degree of editorial control that Congress had
previously removed. (Per Justice Breyer with three
Justices concurring, and the Chief Justice and two
Justices concurring in the judgment in part.) U.S.C.A.
Const. Amend. 1; Communications Act of 1934, §

612(h), as amended, 47 U.S.C.A. § 532(h).

161 Constitutional Law 92 €+22245

92 Constitutional Law
XV Freedom of Speech, Expression, and
Press
92XVIII(Y) Sexual Expression
92k2244 Children and Minors, Protection
of
92k2245 k. In General. Most Cited
Cases
(Formerly 92k90.4(1))
Interest of protecting children from exposure to pat-
ently offensive sex-related material is compelling.
(Per Justice Breyer with three Justices concurring,
and the Chief Justice and two Justices concurring in
the judgment in part.}) U.S.C.A. Const.Amend. 1.

17] Constitutional Law 92 €22140

92 Constitutional Law
92XVIII Freedom of Speech, Expression, and
Press
92XVHIW) Telecommunications and Com-
puters
92k2139 Cable and Satellite Television
Systems; Community Antenna Systems
92k2140 k. In General. Most Cited
Cases
{Formerly 92k50.1(9))

Telecommunications 372 €~1230

372 Telecommunications

372V1 Cable Television

372k1229 Program Content; Access Rules
372k1230 k. In General. Most Cited Cases

(Formerly 372k457(1), 372k449.5(1))
In context of cable broadcast that involves access
requirement, expressive interests of cable operators
play legitimate role in First Amendment analysis.
{Per Justice Breyer with three Justices concurring,
and the Chief Justice and two Justices concwring in
the judgment in part.) U.S.C.A. Const Amend. 1.

[81 Constitutional Law 92 €=1741

92 Constitutional Law
92XVl Freedom of Speech, Expression, and
Press
92X VII{G) Property and Events
92XVHI{G)Y2 Government Property and

Events
92k1740 Limited Public Forum in Gen-
eral
92k1741 k. In General. Most Cited
Cases

(Formerly 92k90.1(4))
Public forum may be created for limited purpose.
(Per Justice Breyer with three Justices concurring,
and the Chief Justice and two Justices concurring in
the judgment in part) U.S.C.A. Const. Amend. 1.

19] Constitutional Law 92 €2140

92 Constitutional Law
92XVl Freedom of Speech, Expression, and
Press
92X VIH(W) Telecommunications and Com-
puters ‘
92k2139 Cable and Satellite Television
Systems; Community Antenna Systems
92k2140 k. In General. Most Cited
Cases

(Formerly 92k90.1(9))
Constitutional Law 92 €5°2258

92 Constitutional Law
Press
92X VIHI(Y) Sexual Expression
92k2252 Telecommunications
92k22358 k. Cable Television; Commu-
nity Antenna and Satellite Systems. Most Cited Cases
(Formerly 92k90.4{3))

Telecommunications 372 ©1205

372 Telecommunications
372V1 Cable Television
372k1202 Constitutional and Statutory Provi-

sions
372k1203 k. Validity. Most Cited Cases
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(Formerly 372k384)
Telecommunications 372 €~1232

372 Telecommunications
372V] Cable Television
372k1229 Program Content; Access Rules

372k1232 k. Indecent, Obscene or Violent

Programs. Most Cited Cases
{Formerly 372k384)

Effects of Congress' decision to allow cable system
operators to prohibit patently offensive or indecent
programming transmitted over leased access channels
are same on interests of programmers, viewers, cable
operators, and children, whether Supreme Court
characterizes Congress' decision as one that limits
access to public forum, discriminates in common
carriage, or constrains speech because of its content;
if Court considers particular limitation of indecent
television programming acceptable as constraint on
speech, Court must no less accept limitation it places
on access to claimed public forum or on use of com-
mon carrier. {Per Justice Breyer with three Justices
concurring, and the Chief Justice and two Justices
concwring in the judgment in part) US.CA.
Const.Amend. 1; Communications- Act of 1934, §
612(h), as amended, 47 U.S.C.A, § 332(h).

{10] Constitutional Law 92 €5°2140

92 Constitutional Law
92X VI Freedom of Speech, Expression, and
Press
92XVIHI(W) Telecommunications and Com-
puters
92k2139 Cable and Satellite Television
Systems; Community Antenna Systems
9212140 k. In General. Most Cited
Cases
(Formerly 92k90.1(9))

Constitutional Law 92 €2258

92 Constitutional Law
92X VIl Freedom of Speech, Expression, and
Press
92XVIIKY) Sexual Expression
92k2252 Telecommunications
92k2238 k. Cable Television; Commu-

(Formerly 92k90.4(3))
Telecommunications 372 €°1205

Telecommunications
372V1 Cable Television
372k1202 Constitutional and Statutory Provi-

372

sions
372k12035 k. Validity. Most Cited Cases
(Formerly 372k457(1), 372k449.5(1))

Telecommunications 372 €1232

372 Telecommunications
372V1 Cable Television
372k1229 Program Content; Access Rules

372k1232 k. Indecent, Obscene or Violent

Programs. Most Cited Cases
(Formerly 372k457(1), 372k449.5(1))

If Cable Television Consumer Protection and Com-
petition Act provisions allowing cable system opera-
tors to prohibit patently offensive or indecent pro-
gramming fransmitted over leased access channels
are viewed through a public forum lens, provisions
should be viewed as limiting otherwise totally open
nature of forum that leased access channels provide
for communication of other than patently offensive
sexual material, taking account of fact that limitation
was imposed in light of experience gained from
maintaining totally open forum. (Per Justice Breyer
with three Justices concurring, and the Chief Justice
and two Justices concurring in the judgment in part)
US.C.A. Const.Amend. 1; Communications Act of
1934, § 612(h), as amended, 47 U.S.C.A. § 332(h).

[11] Coustitutional Law 92 €5°2140

92 Constitutional Law
92XVIII Freedom of Speech, Expression, and
Press

X VIIKW) Telecommunications and Com-
puters
92k2139 Cable and Satellite Television
Systems; Community Antenna Systems
92k2140 k. In General Most Cited

Cases
{Formerly 92k90.1(9)}

Constitutional Law 92 €52258
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92 Constitutional Law
92XVIl Freedom of Speech, Expression, and
Press
92XVHI(Y) Sexual Expression
92k2252 Telecommunications
92k2258 k. Cable Television; Commu-

(Formerly 92k90.4(1))
Telecommunications 372 ©5°1205

372 Telecommunications
372V1 Cable Television

372k1202 Constitutional and Statutory Provi-
sions

(Formerly 372k384)
Telecommunications 372 €5°1232

372 Telecommunications

372Vi Cable Television

372k1229 Program Content; Access Rules
372k1232 k. Indecent, Obscene or Violent

Programs. Most Cited Cases

(Formerly 372k384)
Limitation on availability of access cable channels
imposed by Cable Television Consumer Protection
and Competition Act provisions allowing cable sys-
tem operators to prohibit patently offensive or inde-
cent programming transmitted over leased access
channels is justified by government's interest in pro-
tecting children, permissive aspect of statute, and
nature of medium. (Per Justice Breyer with three Jus-
tices concurring, and the Chief Justice and two Jus-
tices concuiring in the judgment in part) U.S.C.A.
Const Amend. 1; Communications Act of 1934, §
612(h), as amended, 47 U.S.C.A. § 532(h).

[12] Constitutional Law 92 €2137

92 Constitutional Law
92XVl Freedom of Speech, Expression, and
Press

92X VII(W) Telecommunications and Com-
puters
92k2135 Television
. 92k2137 k. Program Content. Most
Cited Cases
(Formerly 92k90.1(9))

Telecommunications 372 €21151(2)

372 Telecommunications
372V Television and Radio Broadcasting
372k1147 Programs
372k115]1 Improper Subject Matter and
Censorship
372k1151(2) k. Indecent, Obscene or

{Formerly 372k432)
Whether televised program is “patently offensive”
depends on context, degree, and time of broadcast.
(Per Justice Breyer with three Justices concurring,
and the Chief Justice and two Justices concwiring in
the judgment in part.) U.S.C. A. Const. Amend. 1.

[13] Constitutional Law 92 €2258

92 Constitutional Law
92X VIl Freedom of Speech, Expression, and
Press
92X VIH(Y) Sexual Expression
92k2252 Telecommunications
92k2258 k. Cable Television; Commu-
nity Antenna and Satellite Systems. Most Cited Cases
{Formerly 92k90.4(3))

Telecommunications 372 €21205

372 Telecommunications
372V1 Cable Television
372k1202 Constitutional and Statutory Provi-
sions
372k1205 k. Validity. Most Cited Cases

{Formerly 372k384)

Telecommunications 372 ©5°1232

372 Telecommunications

372V] Cable Television

372k1229 Program Content; Access Rules
372k1232 k. Indecent, Obscene or Violent

Programs. Most Cited Cases

(Formerly 372k384)
Cable Television Consumer Protection and Competi-
tion Act provision allowing cable system operators to
prohibit “programming that the cable operator rea-
sonably believes deseribes or depicts sexual or excre-
tory activities or organs in a patently offensive man-
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ner as measured by contemporary community stan-
dards” is not impermissibly vague; statute permits
operators to screen programs only pursuant to written
and published policy, “reasonable belief” qualifier is
designed to provide legal excuse for at least one hon-
est mistake from liability that might otherwise attach,
and contours of reasonableness shield constrzin dis-
cretion of operator as much as they protect it. (Per
Justice Breyer with three Justices concurring, and the
Chief Justice and two Justices concurring in the
judgment in part.) U.S.C.A. Const.Amend. 1; Com-
munications Act of 1934, § 612(h), as amended, 47
US.CA. §532(h).

[14] Constitutional Law 92 €=2140

92 Constitutional Law
Press
9AXVIII(W) Telecommunications and Com-
puters
92k2139 Cable and Satellite Television
Systems; Community Antenna Systems
92k2140 k. In General. Most Cited
Cases
(Formerly 92k90.1(9)

Telecommunications 372 €~°1205

372 Telecommunications
372VI Cable Television
372k1202 Constitutional and Statutory Provi-
sions
372k1205 k. Validity. Most Cited Cases
(Formerly 372k5384)

Telecommunications 372 €-1232

372 Telecommunications

372V] Cable Television

372k1229 Program Content; Access Rules
372k1232 k. Indecent, Obscene or Violent

Programs. Most Cited Cases

(Formerly 372k384)
Cable Television Consumer Protection and Competi-
tion Act provision which requires, with respect to
leased access channels, that cable system operators
place patently offensive programming on separate
channel, block channel from viewer access, and un-
block chaunel within 30 days of subscriber’s written

request violates First Amendment; “segiegate and
block™ requirements have obvious speech-restrictive
effect on viewers and are not a narrowly, or reasona-
bly, tailored effort to protect children from exposure
1o patently offensive materials, as Congress has util-
ized less restrictive means to protect children from
patently offensive sexual material on unleased cable
channels. U.S.C.A. Const.Amend. I; Communica-
tions Act of 1934, § 612(f), as amended, 47 U.S.C.A,
§ 332(); 47 C.ER. §76.701(b-4, g).

[15] United States 393 €522

393 United States
3931 Government in General
393k22 k. Legislative Power and Exercise
Thereof in General. Most Cited Cases
(Formerly 92k1066, 92k81)
When enacting legislation, Congress need not deal
with every problem at once and must have degree of

leeway in tailoring means to ends.

116] Constitutional Law 92 €-1490

92 Constitutional Law

92XV Freedom of Speech, Expression, and
Press

92XVII(A) In General
92XVHI(A)] In General
Cases
{Formerly 92k90(1})

Where record before Congress or before administra-
tive agency provides no convincing explanation, Su-
preme Court will not stretch limits of plausible, to
create hypothetical nonobvious explanations in order
to justify laws that impose significant restrictions
upon speech. U.S.C.A. Const.Amend. 1.

1171 Constitutional Law 92 €=°2140

92 Constitutional Law
93XVIIl Freedom of Speech, Expression, and
Press
O XVIIHW) Telecommunications and Com-
puters
92k2139 Cable and Sateliite Television
Systems; Community Antenna Systems
92k2140 k. In General. Most Cited

Cases
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{Formerly 92k90.1(9))
Constitutional Law 92 €°2258

92 Constitutional Law
92X VI Freedom of Speech, Expression, and
Press
92XVII(Y) Sexual Expression
92k2252 Telecommunications
92k2238 k. Cable Television; Commu-

(Formerly 92k90.4(3))
Telecommunications 372 €~21205

372 Telecommunications
372V1 Cable Television
372k1202 Constitutional and Statutory Provi-
sions
372k1205 k. Validity. Most Cited Cases
{Formerly 372k384)

Telecommunications 372 €21232

372 Telecommunications
372V{ Cable Television
372k1229 Program Content; Access Rules

372k1232 k. Indecent, Obscene or Violent

Programs. Most Cited Cases
(Formerly 372k384)

Cable Television Consumer Protection and Competi-
tion Act provision which allows cable system opera-
tors to prohibit patently offensive or indecent pro-
gramming transmitted over public access channels
violates First Amendment; provision does not restore
to operators editorial rights they once had, locally
accountable bodies are capable of addressing pro-
gramming problems, existence of system aimed at
encouraging and securing programming that commu-
nity considers valuable strongly suggests that “cable
operator’s veto” is less likely necessary to achieve
statute's basic objective, and public/nonprofit pro-
gramming control systems in place would normally
avoid any child-related programming problems. (Per
Justice Breyer with two Justices concurring and two
Justices concurring in the judgment in part ) U.S.C.A.
Const.Amend. 1; Cable Television Consumer Protec-
tion and Competition Act of 1992, § 10(c), 47
U.S.C.A, §531 note; 47 C.F.R. § 76.702 {1995).

[18] Statutes 361 €264(1)

361 Statutes
3611 Enactment, Requisites, and Validity in Gen-
eral

361k64 Effect of Partial Invalidity
361k6401) k. In General. Most Cited Cases
If Congress wounld have passed statutory provision
had it known that remaining provisions in enactment
were unconstitutional, then all provisions need not be
invalidated.

1191 Statutes 361 €=64(2)

361 Statutes

eral
361k64 Effect of Partial Invalidity

361k64(2) k. Acts Relating to Particular
Subjects in General. Most Cited Cases
Cable Television Consumer Protection and Competi-
tion Act provision which allows cable system opera-
tors to prohibit patently offensive or indecent pro-
gramming on leased access channels is severable
from unconstitutional provisions regarding “segre-
gate and block” requirements for leased access chan-
nels and “operator veto” for public access channels
even though Act contains no express severability
clause; presence of public access channel provision
has little, if any, effect on leased access channels, law
treats programming decisions on leased channels just
as it treats all other channels in absence of “segregate
and block™ provisions, and, in light of Congress's
basic objective of protecting children, Congress
would have preferred one provision standing by itself
to none. (Per Justice Breyer with three Justices con-
curring, and the Chief Justice and two Justices con-
curring in the judgment in part) U.S.CA.
612(h, i), as amended, 47 U.S.C.A. § 532(h, j); Cable
Television Consumer Protection and Competition Act
0f 1992, § 10(c), 47 U.S.C.A. § 531 note; 47 C.F.R. §

#%2377 %727 Syllabus B

EN* The syllabus constitutes no part of the
opinion of the Court but has been prepared
by the Reporter of Decisions for the conven-
ience of the reader. See United States v, De-
troit_Lumber Co., 200 U.S. 321. 337. 26 -

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.



116 8.Ct. 2374

Page 8

518 U.S, 727,116 S.Ct. 2374, 135 L.Ed.2d 888, 64 USLW 4706, 96 Cal. Daily Op. Serv. 4792, 96 Daily Journal

D.AR. 7697, 3 Communications Reg. (P&F) 545
(Cite as: 518 U.S. 727, 116 S.Ct. 2374)

it

86. 50 L.Ed. 499.

S.Ct 282,

These cases involve three sections of the Cable Tele-
vision Consumer Protection and Competition Act of
1992 (Act), as implemented by Federal Communica-
tions Commission (FCC) regulations. Both § 10(a) of
the Act-which applies to “leased access chamnels”
reserved under federal law for commercial lease by
parties unaffiliated with the cable television system
operator-and § 10(c)-which regulates “public access
channels” required by local governments for public,
educational, and governmental programming-
essentially permit the operator to allow or prohibit
“programming” that it “reasonably believes ... depicts
sexual ... activities or organs in a patently offensive
manner.” Under § 10(b), which applies only to leased
access channels, operators are required to segregate
“patently offensive” programming on a single chan-
nel, to block that channel from viewer access, and to
unblock it (or later to reblock it) within 30 days of a
subscriber's written request. Between 1984, when
Congress authorized municipalities to require opera-
tors 10 create public access channels, and the Act's
passage, federal law prohibited operators from exer-
cising awy editorial control over the content of pro-
grams broadcast over either type of access channel
Petitioners sought judicial review of §§ 10(a), (b),
and {(c), and the en banc Court of Appeals held that
all three sections (as implemented) were consis tent
with the First Amendment.

Held: The judgment is affirmed in part and reversed
in part.

6 F.3d 105, affirmed in part and reversed in part.

i

Justice BREYER delivered the opinion of the Court
with respect to Part III, concluding**2378 that §
10(b) violates the First Amendment. That section's
“segregate and block™ requirements have obvious
speech-restrictive effects for viewers, who cannot
watch programs segregated on the “patently offen-
sive” channel without considerable advance planning
or receive just an occasional few such programs, and
who may *728 judge a program's value through the
company it keeps or refrain from subscribing to the
segregated channel out of fear that the operator will
disclose its subscriber list. Moreover, § 10(b} is not
appropriately tailored to achieve its basic, legitimate
objective of protecting children from exposure to
“patently offensive” materials. Less restrictive means

utilized by Congress elsewhere to protect children
from “patently offensive™ sexual material broadcast
on cable channels indicate that § 10(b) is overly re-
strictive while its benefits are speculative. These in-
clude some provisions of the Telecommunications
Act of 1996, which utilizes blocking without written
request, “V-chips,” and other significantly less re-
strictive means, and the “lockbox” requirement that
has been in place since the Cable Act of 1984. Pp.
2350-2394.

Justice BREYER, joined by Justice STEVENS, Jus-
tice O'CONNOR, and Justice SOUTER, concluded in
Paris I and Il that § 10(a) is consistent with the First
Amendment. Pp. 2382-2390.

(a) Close scrutiny demonstrates that § 10(a) properly
addresses a serious problem without imposing, in
light of the relevant competing interests, an unneces-
sarily great restriction on speech. First, the section
comes accompanied with the extremely important
child-protection justification that this Court has often
found compelling. See, e.g, Sable Communications
of Cal., Inc v. FCC_492 U.S. 115, 126, 109 S.Ct.
2829, 2836, 106 1..Ed.2d 93, Second, § 10(a) arises in
a very particular context-congressional permission
for cable operators to regulate programming that, but
for a previous Act of Congress, would have had no
path of access to cable channels free of an operator's
control. The First Amendment interests involved are
therefore complex, and require a balance between
those interests served by the access requirements
themselves (increasing the availability of avenues of
expression to programmers who otherwise would not
have them), see H.R.Rep. No. 98-934. pp. 31.38, and
the disadvantage to the First Amendment interests of
cable operators and other programmers (those to
whom the operator would have assigned the channels
devoted to access). See Jurner Broadcasting Svstem,
Ine. v FCC 512 U.S. 622, 635-637. 114 S.Ct, 2443,
10(a) addresses is analogous to the “indecent” radio
broadcasts at issue in £CC v. Pacifica Foundation,

the balance Congress struck here is commensurate
with the balance the Court approved in that case.
Fourth, § 10(a)'s permissive nature means that it
likely restricts speech less than, not more than, the
ban at issue in Pagcifica. The importance of the inter-
est at stake here-protecting children ffom exposure to
patently offensive depictions of sex; the accommoda-
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tion of the interests of programmers in maintaining
access channels and of cable operators in editing the
contents of their channels; the similarity of the prob-
lem and its solution to those at issue in Pagifica; and
the flexibility inherent in an approach *729 that per-
mirs private cable operators to make editorial deci-
sions, persuasively establishes that § 10(a) is a suffi-
ciently tailored response to an extraordinarily impor-
tant problem involving a complex balance of inter-
ests. Sable, supra, at 128, 109 S.Ct.. at 2837-2838
and Jurner supra. at 637-641, 114 S.Ct. at 2456-
2438, distinguished. Pp. 2382-2388.

{(b) Petitioners' reliance on this Court's “public fo-
rum” cases is unavailing. It is unnecessary and un-
wise to decide whether or how 1o apply the public
forum doctrine to leased access channels, First, it is
not clear whether that doctrine should be imported
wholesale into common carriage regulation of such a
new and changing area, Second, although limited
public forums are permissible, the Court has aot yet
determined whether the decision to limit a forum is
necessarily subject to the highest level of scrutiny,
and these cases do not require that it do so now. Fi-
nally, and most important, the features that make §
10(a) an acceptable constraint **2379 on speech also
make it an acceptable limitation on access to the
claimed public forum. Pp. 2388-2389.

(c) Section 10(a)'s definition of the materials it regu-
lates is not impermissibly vague. Because the lan-
guage used is similar to that adopted in Miller v
California, 413 U.S. 15. 24 93 S.Ct, 2607, 2615, 37
1.Ed.2d 419. as a “guidelin[e]” for state obscenity
laws, it would appear to narrow cable operators' pro-
gram-screening authority to materials that involve the
same kind of sexually explicit materials that would
be obscene under Miller, but that might have “serious
literary, artistic, political or scientific value” or non-
prurient purposes, ibid, That the definition is not
overly broad is further indicated by this Court's con-
struction of the phrase “patently offensive,” see
Pacifica. supra,_at 748, 750, 98 §.Ct.. at 3039-3040,
3041. which would narrow the category late at night
when the audience is basically adult, and by the fact
that § 10(a) permits operators to screen programs
only pursuant to a “written and published policy.”
The definition's “reasonablle] belie{f]” qualifier
seems designed to provide a legal excuse for the op-
erator's honest mistake, and it constrains the opera-
tor's discretion as much as it protects it. Pp. 2389~

Justice BREYER, joined by Justice STEVENS and
Justice SCUTER, concluded in Part IV that § 10(c)
violates the First Amendment. Section 10(c), al-
though like § 10{a) a permissive provision, is differ-
ent from § 10{a) for four reasons. First, cable opera-
tors have not historically exercised editorial control
over public access channels, such that § 10(c)s re-
striction on programmers' capacity to speak does not
effect a countervailing removal of a restriction on
cable operators' speech. Second, programming on
those chanmels is normally subject to complex super-
visory systems composed of both public and private
elements, and § 10(c) is therefore likely less neces-
sary t¢ protect children. Third, the existence of a sys-
tern that encourages and secures programming that
the *730 community censiders valuable strongly
suggests that a “cable operator's veto™ is more likely
to erroneously exclude borderline programs that
should be broadcast, than to achieve the statute's ba-
sic objective of protecting children. Fourth, the Gov-
ernment has not shown that there is a significant
enongh problem of patently offensive broadcasts to
children, over public access channels, that justifies
the restriction imposed by § 10(c). Consequently, §
10(c) violates the First Amendment. Pp. 2394-2397.

Justice KENNEDY, joined by Justice GINSBURG,
concurred in the judgment that § 10(c) is invalid, but
for different reasons. Because the public access
channels regulated by § 10(c) are requited by local
cable franchise authorities, those channels are “des-
ignated public forums,” ie, property that the gov-
ernment has opened for expressive activity by the
public. International Soc. for Krishna Censciousness
inc. v. Lee 505 U.S. 672, 678, 112 S.Ct, 2701, 2705,
120 L.EG.2d 541, Section 10{c) vests the cable opera-
tor with a power under federal law, defined by refer-
ence to the content of speech, to override the fran-
chise agreement and undercut the public forum the
agreement creates. Where the government thus ex-
cludes speech from a public forum on the basis of its
content, the Constitution requires that the regulation
be given the most exacting scrutiny. See, e.g, ibid,
Section 10(c) cannot survive strict scrutiny. Although
Congress has a compelling interest in protecting chil-
dren from indecent speech, see, e.g, Sable Commu-
nications_of Colo., Ing. v FCC,_492 U.S. 115, 126,
109 S.Ct. 2829. 2836-2837. 106 L.Ed.2d 93. § 10{c)
is not narrowly tailored to serve that interest, since,
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among other things, there is no basis in the record
establishing that § 10(c) is the least restrictive means
to accomplish that purpose. See, e.g., id. at 128-130,
109 S.Ct.. at 2837-2839. The Government's argument
for not applying sirict scrutiny here, that indecent
cablecasts are subject to the lower standard of review
applied in FCC v._Pacifica Foundation, 438 U.S,
726. 748. 98 S.Ct. 3026. 3039-3040. 57 L.Ed.2d
1073, is not persuasive, since that lower standard
does not even apply to infringements on the liberties
of cable operators, Turner Broadeasting System, Inc.,
v. FCC 512 US. 622, 637-641. 114 S.Ct. 2445,
2436-2458. There is less cause for a lower #2380
standard when the rights of cable programmers and
viewers are at stake. Pp. 2404-2405, 240%-2410,
2415-2419.

Justice THOMAS, joined by THE CHIEF JUSTICE
and Justice SCALIA, agreed that § 10(a) is constitu-
tionally permissible. Cable operators are generally
entitled to much the same First Amendment protec-
tion as the print media, Twrner Broadeasting Svstem.
Ing v. FCC 312 1.8, 622. 637, 639. 114 S.Ct 2445,
2456. 2457.Because Miami Herald Publishing Co. v,
Tornillo, 418 U.S. 241, 94 3.Ct, 2831. 41 L Ed.2d
730. and Pacific Gas & Elec. Co. v. Public Util,
Commn'n_of Cal, 475 U.S. 1. 106 S.Ct. 903, 89
L.Ed.2d 1. are therefore applicable, see Turner, su-
pra, at 681-682. 114 S.Ct.. at 2478-2479 (O'CON-
NOR, J, concurring in part and dissenting in part),
the cable operator's editorial rights have general pri-
macy under the First Amendment over *731 the
rights of programmers to transmit and of viewers 1o
watch. None of the petitioners are cable operators;
they are all cable viewers or access programmers of
their representative organizations. Because the cable
access provisions are part of a scheme that restricts
operators’ free speech rights and expands the speak-
ing opportunities of programmers who have no un-
derlying constifutional right to speak through the
cable medium, the programmers cannot challenge the
scheme, or a particular patt of it, as an abridgment of
their “freedom of speech.” Sections 10(2) and (<)
merely restore part of the editorial discretion an op-
erator would have absent Government regulation. Pp.
2419-2426.

BREYER, J., announced the judgment of the Court
and delivered the opinion of the Court with respect to
Part IiI, in which STEVENS, O'CONNOR,
KENNEDY, SOUTER, and GINSBURG, JJ., joined,

an opinion with respect to Parts I, I, and V, in which
SIEVENS, O'CONNOR and SOUTER, I, joined,
and an opinion with respect to Parts IV and VI, in
which STEVENS and SOUTER, i, joined.
STEVENS, J..post, p. 2398, and SOUTER, J.,post, p.
2401, filed concurring opinions. Q'CONNOR, I,
filed an opinion concurring in part and dissenting in
part, post, p. 2403. KENNEDY, J., filed an opinion
concurring in part, concurring in the judgment in
part, and dissenting in part, in which GINSBURG, J.,

joined, post, p. 2404, THOMAS, J,, filed an opinion

concurring in the judgment in part and dissenting in
part, in which REHNQUIST, CJ, and SCALIA,
1. joined, post, p. 2419,

I. Michael Greenberger, Washington, DC, for peti-
tioners.

Lawrence G. Wallace, Washington, DC, for respon-
dents,

Brian D. Graifman, New York City, Robert T, Perrv,
Brooklyn, NY, for New York City petitioners.

For U.S. Supreme Court briefs, see:1996 WL 781698
{Pet.Brief)1996 WL 763721 (Pet.Brief}1996 WL
763716 (Pet.Brief)1996 WL 32782 (Resp.Brief)1996
WL 67637 (Reply.Brief)1996 WL 63305 (Re-
ply.Brief)1996 WL 63304 (Reply.Brief)

*732 Justice BREYER announced the judgment of
the Court and delivered the opinion of the Court with
respect to Part I, an opinion with respect to Parts 1,
i, and V, in which Justice STEVENS, Justice
O'CONNOR, and Justice SOUTER join, and an opin-
ion with respect to Parts [V and V1, in which Justice
STEVENS and Justice SOUTER join.

These cases present First Amendment challenges to
three statutory provisions that seek to regulate the
broadcasting of “patently offensive™ sex-related ma-
terial on cable television. Cable Television Consumer
Protection and Competition Act of 1992 (1992 Act or
Act), 106 Stat. 1486, §§ 10(a), 10(b), and 10(c}, 47
U.S.C. §§ 532(h), 532(i), and note following § 531.
The provisions apply to programs broadcast over
cable on what are known as “leased access channels”
and “public, educational, or governmental channels.”
Two of the provisions essentially permit a cable sys-
tem operator to prohibit the broadeasting of “pro-
gramming” that the “operator reasonably believes
describes or depicts sexual or excretory activities or

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.



116 S.Ct. 2374

Page 11

518 U.S. 727, 116 S.Ct. 2374, 135 L.Ed.2d 888, 64 USLW 4706, 96 Cal. Daily Op. Serv. 4792, 96 Daily Journal

D.A.R. 7697, 3 Communications Reg. (P&F) 545
{Cite as; 518 U.S. 727, 116 S.Ct. 2374)

organs in a patently offensive manner.” 1992 *733
Act, § 10(a); see § 10(c). See also **2381/n re /m:
plementation of Section 10 of the Cable Consumer
Profection _and Competition Act _of 1992; Indecent
Programming and Other Tvpes of Materials on Cable
Access Channels,_ First Report and Qrder. 8 FCC
Red 998 (1993) (First Report and Order); i re Im-
plementation_of Section 10 of the Cable Consuner
Protection_and_Competition_Act of 1992, Indecent
Programming and Other Tupes of Materials on Cable
Access Channels. Second Report and Order. 8 FCC
remaining provision requires cable system operators
to segregate certain “patently offensive” program-
ming, to place it on a single channel, and to block
that channel from viewer access unless the viewer
requesis access in advance and in writing. 1992 Act,
§ 10(b); 47 CFR § 76.701(g) (1995).

We conclude that the first provision-which permits
the operator to decide whether or not to broadcast
such programs on leased access channels-is consis-
tent with the First Amendment. The second provi-
sion, which reguires leased channel operators to seg-
regate and to block that programming, and the third
provision, applicable to public, educational, and gov-
ernmental channels, violate the First Amendment, for
they are not appropriately tailored to achieve the ba-
sic, legitimate objective of protecting children from
exposure to “patently offensive” material.

I

Cable operators typically own a physical cable net-
work used to convey programming over several
dozen cable channels into subscribers' houses. Pro-
gram sources vary from channel to channel. Most
channels carry programming produced by independ-
ent firms, including “many national and regional ca-
ble programming networks that have emerged in re-
cent years,” Jurner Broadcasting Svstem. Inc. V.
FCC 512 U.S. 622, 629, 114 S.Ct. 2445 2452 129
L.Ed.2d 497 (1994), as well as some programming
that the system operator itself (or an operator affili-
ate)*734 may provide. Other channels may simply
retransmit through cable the signals of over-the-air
broadcast stations. Jbid. Certain special channels here
at issue, called “leased channels” and “public, educa-
tional, or governmental channels,” carry programs
provided by those to whom the law gives special ca-
ble system access rights,

A *leased channel” is a channel that federal law re-
guires a cable system operator to reserve for com-
mercial Jease by unaffiliated third parties. About 10
to 15 percent of a cable system's channels would
typically fall into this category. See 47 U.S.C. §
532(b). “{Plublic, educational, or governmenial
channels” (which we shall call “public access™ chan-
nels) are channels that, over the years, local govern-
ments have required cable system operators to set
aside for public, educational, or governmental pur-
poses as part of the consideration an operator gives in
return for permission to install cables under city
streets and to use public rights-of-way. See § 331; see
also H.R.Rep. No. 98-934, p. 30 (1984), U.5.Code
Cong. & Admin.News 1984, pp. 4655, 4667 (author-
izing local authorities to require creation of public
access channels) Between 1984 and 1992, federal
law (as had much pre-1984 state law, in respect to
public access channels) prohibited cable system op-
erators from exercising ary editorial control over the
content of any program broadcast over either leased
or public access channels. See 47 US.C. §§ 531(e)
(public access), 332(c)(2) (leased access).

In 1992, in an effort to control sexually explicit pro-
gramming conveyed over access channels, Congress
enacted the three provisions before us. The first two
provisions relate to leased channels. The first says:

“This subsection shall permit a cable operator to en-
force prospectively a written and published policy
of prohibiting programming that the cable operator
reasonably believes describes or depicts sexual or
excretory activities or organs in a patently offen-
sive manner as measured by contemporary com-
munity standards.” 1992 Act, § 10(2)(2), 106 Stat.
1486.

#735 The second provision, applicable only to leased
channels, requires cable operators to segregate and to
block similar programming if they decide to permit,
rather than to prohibit, its broadcast. The provision
tells the Federal Communications Commission (FCC
or Commission) to promulgate regulations that will
(a) require “programmers to inform cable operators if
the program{ming] would be indecent as defined by
Commission regulations™**2382 ; (b) require “cable
operators to place” such material “on a single chan-
nel”; and (c) require “cable operators to block such
single channel unless the subscriber requests access
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to such channel in writing.” 1992 Act, § 10(b)(1).
The Commission issued regulations defining the ma-
terial at issue in terms virtually identical to those we
have already set forth, namely, as descriptions or
depictions of “sexual or excretory activities or organs
in a patently offensive manner” as measured by the
cable viewing community. First Report and Order §f
33-38, at 1003-1004. The regulations require the ca-
ble operators to place this material on a single chan-
nel and to block it (say, by scrambling). They also
require the system operator to provide access to the
blocked channel “within 30 days” of a subscriber's
written request for access and to reblock it within 30
days of a subscriber's request to do so. 47 CFR §
76.701(c) (1995).

The third provision is similar to the first provision,
but applies only to public access channels. The rele-
vant statutory section instructs the FCC to promul-
gate regulations that will

“enable a cable operator of a cable system to prohibit

the use, on such system, of any channel capacity of

any public, educational, or governmental access fa-
cility for any programming which contains obscene
material, sexually explicit conduct, or material so-
liciting or promoting unlawful conduct.” 1992 Act,
§ 10(c), 106 Stat. 1486.

*736 The FCC, carying out this statutory instruc-
tion, promulgated regulations defining “sexually ex-
plicit” in language almost identical to that in the stat-
ute's Jeased channel provision, namely, as descrip-
tions or depictions of “sexual or excretory activities
or organs in a patently offensive manner” as meas-
ured by the cable viewing community. See § 76.702

76.701(g).

The upshot is, as we said at the beginning, that the
federal law before us (the statute as implemented
through regulations) now permiits cable operators
either to allow or to forbid the transmission of “pat-
ently offensive” sex-related materials over both
leased and public access channels, and reguires those
operators, at a minimum, to segregate and to block
transmission of that same material on leased chan-
nels,

Petitioners, claiming that the three statutory provi-
sions, as implemented by the Commission regula-

tions, violate the First Amendment, sought judicial
review of the Commission's First Report and Order
and its Second Report and Order in the United States
Court of Appeals for the District of Columbia Circuit.
A panel of that Circuit agreed with petitioners that
the provisions violated the First Amendment,
Allignce for Community Media v. FCC, 10 F.3d 812
{1993). The entire Court of Appeals, however, heard
the case en banc and reached the opposite conclusion.
1t held that all three statutory provisions (as imple-
mented) were consistent with the First Amendment.
Alliance for Communiry Media v. FCC, 56 F.3d 105
(1995). Four of the eleven en banc appeals court

judges dissented. Two of the dissenting judges con-

cluded that all three provisions violated the First
Amendment. Two others thought that either one, or
two, but not all three of the provisions, violated the
First Amendment. We granted certiorari to review the
en banc court's First Amendment determinations.

*73711

We turn initially to the provision that permits cable
system operators to prohibit “patently offensive” {or
“indecent™) programming transmitted over leased
access channels. 1992 Act, § 10(a). The Coust of Ap-
peals held that this provision did not violate the First
Amendment because the First Amendment prohibits
only “Congress” (and, through the Fourteenth
Amendment, a “State™), not private individuals, from
“abridging the freedom of speech.” Although the
113, it could not have meant that phrase literally, for,
of course, petitioners attack (as “abridg[ing] ...
speech”) a congressional stafute-which, by definition,
is an Act of “Congress.” More likely, the court
viewed this statute's “permissive™ provisions as not
themselves restricting speech, but, rather, as simply
reaffirming®**2383 the authority to pick and choose
programming that a private entity, say, a private
broadecaster, would have had in the absence of inter-
vention by any federal, or local, governmental entity,

[1] We recognize that the First Amendment, the
terms of which apply to governmental action, ordi-
narily does not itself throw into constitutional doubt
the decisions of private citizens to permit, or to re-
strict, speech-and this is so ordinarily even where
those decisions take place within the framework of a
regulatory regime such as broadcasting. Were that
not 50, courts might have to face the difficult, and
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potentially restrictive, practical task of deciding
which, among any number of private parties involved
in providing a program (for example, networks, sta-
tion owners, program editors, and program produc-
ers), is the “speaker” whose rights may not be
abridged, and who is the speech-restricting “censor.”
Furthermore, as this Court has held, the editorial
function itself is an aspect of “speech,” see Jurier,
512 U.S. at 636, 114 S.Ct. at 2456. and a coust's
decision that a private party, say, the station owner, is
a “censor,” could itself interfere*738 with that pri-
vate “censor's” freedom to speak as an editor. Thus,
not surprisingly, this Court's First Amendment broad-
casting cases have dealt with governmental efforts to
restrict, not governmental efforts to provide or to
maintain, a broadcaster's freedom to pick and to
choose programming. Columbia_Broadeasting Sys-
tem, Inc._v. Democratic Nationgl Commitiee, 412
1.5, 94, 93 S.Ct. 2080, 36 1.Ed.2d 772 {1973) (strik-
ing restrictions on broadcaster's ability to refuse to
carry political advertising); Red Lion Broadcasting
Co. v, FCC 3951.8. 367. 89 S.Ct. 1794. 23 1. Ed.2d
371 (1969) (upholding restrictions on editorial au-
thority); £CC y._Leggue of Women Voters of Cal,
468 U.S, 364. 104 S.Ct. 3106, 82 [.EA.2d 278 (1984)
(striking restrictions); of. Consolidated Edison Co. of
N.Y. v_Public Serv. Comm™n of N. ¥.. 447 U.S, 530,
100 S.Ct. 2326. 65 L.Ed.2d 319 (1980) (striking ban
on political speech by public utility using its billing
envelopes as a broadcast medium), Central Hudson
Gas & Elec. Corp. v. Public Serv. Commn of N. Y.,
447 1.8, 557, 160 S.Ct. 2343, 65 L..Ed.2d 341 (1980)
{striking restriction on public utility advertising).

Nonetheless, petitioners, while conceding that this is
ordinarily so, point to circumstances that, in their
view, make the analogy with private broadcasters
inapposite and make these cases special ones, war-
ranting a different constitutional result. As a practical
matter, they say, cable system operators have consid-
erably more power to “censor” program viewing than
do broadcasters, for individual communities typically
have only one cable system, linking broadcasters and
other program providers with each community's
many subscribers. See Twrner, supra, at 633. 114
S.Ct. at 2454 (only one cable system in most com-
munities; nationally more than 60% of homes sub-
scribe to cable, which then becomes the primary or
sole source of video programming in the overwhelm-
ing majority of these homes). Moreover, concern
about system operators' exercise of this considerable
pawer originally led government-local and federal-to

insist that operators provide leased and public access
channels fiee of operator editorial control. H.R.Rep.
supervise programming on leased access channels
will 739 create the very private-censorship risk that
this anticensorship effort sought to avoid. At the
same time, petitioners add, cable systems have two
relevant special characteristics. They are unusually
involved with government, for they depend upon
government permission and government facilities
(streets, rights-of-way) to string the cable necessary
for their services, And in respect to leased channels,
their speech interests are relatively weak because
they act less like editors, such as newspapers or tele-
vision broadcasters, than like common carriers, such
as telephone companies.

Under these circumstances, petitioners conclude,
Congress' “permissive” law, i1 actuality, will
“abridge” their free speech. And this Court should
treat that law as a congressionally imposed, content-
based, restriction unredeemed as a properly tailored
effort to serve a “compelling interest” See
*%2384Simon & Schuster. Inc. v. Members of N.Y.
State Crime Vietims Bd, 502 U.S. 105, 118. 112
S.Ct. 501. 509. 116 L.Ed.2d 476 (1991Y; Sable Com-
punications of Cal, Inc. v. FCC. 492 U.S. 115, 126,
109 S.Ct. 2829, 2836-2837. 106 1..Ed.2d 93 (1989).
They further analogize the provisions to constitution-
ally forbidden content-based restrictions upon speech
taking place in “public forums™ such as public streets,
parks, or buildings dedicated to open speech and
communication. See Cornelius v. NAACP Legal De-
fense & Ed Fund Inc., 473 U.S. 788. 802, 105 S.Ct.

3439, 3449, 87 L.Ed.2d 567 (1985); Perrv Ed Assn.

H.R.Rep. No. 98-934, supra, at 30 (identifying public
access channels as the electronic equivalent of a
“speaker's soap box”). And, finally, petitioners say
that the legal standard the law contains (the “patently
offensive” standard) is unconstitutionally vague. See,
e g, Interstate Circuit_Inc._v. Dallas, 390 U.S. 676.
88 S.Ct. 1298, 20 1, Ed.2d 225 (1968) (rejecting cen-
sorship ordinance as vague, even though it was in-
tended to protect children).

Like petitioners, Justices KENNEDY and THOMAS
would have us decide these cases simply by transfer-
ring and applying literally categorical standards this
Court has developed in other contexts. For Justice
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KENNEDY, leased access *740 channels are like a
common carrier, cablecast is a protected medium,
strict scrutiny applies, § 10(a) fails this test, and,
therefore, § 10(a) is invalid. Post, at 2411-2413,
2416-2417. For Justice THOMAS, the case is simple
because the cable operator who owns the system over
which access channels are broadceast, like a bookstore
owner with respect to what it displays on the shelves,
has a predominant First Amendment interest. Post, at
2421-2422, 2424-2425, Both categorical approaches
suffer from the same flaws: They import law devel-
oped in very different contexts into a new and chang-
ing environment, and they lack the flexibility neces-
sary to allow government to respond to very serious
practical problems withowt sacrificing the free ex-
change of ideas the First Amendment is designed to
protect,

[2] The history of this Court's First Amendment ju-
risprudence, however, is one of continual develop-
ment, as the Constitution's general command that
“Congress shall make no law ... abridging the free-
dom of speech, or of the press,” has been applied to

new circumstances requiring different adaptations of

prior prineiples and precedents. The essence of that
protection is that Congress may not regulate speech
except in cases of extraordinary need and with the
exercise of a degree of care that we have not else-
where required. See, e.g., Schenck v. United States,
249 U.S. 47, 51-32. 39 S.Ct, 247, 248-249, 63 L.Ed.
470 (1919); Abrams v. Unired States. 250 U.S. 616
627-628. 40 S.Ct. 17, 21, 63 L.Ed 1173 (1919
(Holmes, J., dissenting); Best Virginig Bd._of £d v.
Barnete, 319 U.S. 624, 639. 63 S.Ct. 1178. 1186. 87
L.Ed. 1628 {1943); Texas v. Johnson, 491 U.S. 397,
418-420. 109 S.Ct. 2533, 2547-2548, 105 1.Ed.2d
342 (1989). At the same time, our cases have not lefi
Congress or the States powerless to address the most
serious problems. See, eg, Chaplinsky v. New
Hampshire, 315 U.S. 568, 62 S.Ct. 766, 86 L.Ed.
1031 (1942); Young v. American Mini Theatres. Inc.,
477 U.S, 50. 96 S.Ct. 2440. 49 L.Ed.2d 310 (1976);
FCC v._Pacifica Foundation 438 U.S. 726, 98 S.Ct.
3026. 57 L.Ed.2d 1073 (1978).

Over the years, this Court has restated and refined
these basic First Amendment principles, adopting
them more particularly to the balance of competing
interests and the special 741 circumstances of each
field of application. See, e.g., New York Times Co. v.
Sullivan, 376 U.S. 254. 84 S.Ct. 710. 11 L.Ed.2d 686

{1964) (aliowing criticism of public officials to be
regulated by civil libel only if the plaintiff shows
actual malice); Gertz v. Robert Welch, Inc, 418 U.S.
323,94 S.Ct. 2997, 4] L.Ed.2d 789 (1974) (allowing
greater regnlation of speech harming individuals who
are not public officials, but still requiring a negli-
gence standard); Red Lion Broadeasting Co. ». FCC.
395 U.S. 367. 89 S.Ct. 1794. 23 L. Ed.2d 371 (1969}
(employing highly flexible standard in response to
the scarcity problem unique to over-the-air broad-
cast); drkansas Writers' Project, Ine. v. Ragland, 481
V.S, 221. 231-232. 107 S.Ct. 1722, 1728-1729, 95
L.Ed.2d 209 (1987) (requiring “compelling state in-
terest” and a “parrowly **2385 drawn” means in
context of differential taxation of media); Sable, su-
pra, at 126. 131, 109 S.Ct.. at 2836-2837, 2839 (ap-
plying ‘“compelling interest,” “least restrictive
means,” and “narrowly tailored” requirements to in-
decent telephone communications); Turner, 512 U.S.,
at 641, 114 S.Ct. at 2458 (using “heightened scru-
tiny™ to address content-neutral regulations of cable
system broadcasts); Cenyral Hudson Gas & Elec.
Corp., 447 U.S.. at 566, 100 S.Ct. at 2351 (restric-
tion on commercial speech cannot be “more exten-
sive than is necessary” to serve a “substantial” gov-
ernment interest).

[31{4] This tradition teaches that the First Amend-
ment embodies an overarching commitment to pro-
tect speech from government regulation through
close judicial scrutiny, thereby enforcing the Consti-
tution's constraints, but without imposing judicial
formulas so rigid that they become a straitjacket that
disables government from responding to serious
problems. This Court, in different contexts, has con-
sistently held that government may directly regulate
speech to address extraordinary problems, where its
regulations are appropriately tailored to resolve those
problems without imposing an unnecessarily great
restriction on speech. Justices KENNEDY and
THOMAS would have us further declare which,
among the many applications of the general approach
that this Court has developed over the years, we are
applying here. But no definitive choice among com-
peting *742 analogies (broadcast, common carrier,
bookstore) allows us to declare a rigid single stan-
dard, good for now and for all future media and pur-
poses. That is not to say that we reject all the more
specific formulations of the standard-they appropri-
ately cover the vast majority of cases involving gov-
ermment regulation of speech. Rather, aware as we
are of the changes taking place in the law, the tech-
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nology, and the industrial structure related to tele-
communications, see, e.g,, Telecommunications Act
of 1996, 110 Stat. 56; S.Rep. No. 104-23 (1995);
H.R.Rep. No. 104-204 (1995), we believe it unwise
and unnecessary definitively to pick one analogy or
one specific set of words now. See Columbia Broad-
casting, 412 U.S.. at 102, 83 S.Ct.. at 2086 (“The
problems of regulation are rendered more difficult
because the broadcast industry is dynamic in terms of
technological change; solutions adequate a decade
ago are not necessarily so now, and those acceptable
today may well be outmoded 10 years hence™);
Pacifica_supra._at 748, 98 S.Ct.. at 3039 (“We have
long recognized that each medium of expression pre-
sents special First Amendment problems™). We there-
fore think it premature to answer the broad questions
that Justices KENNEDY and THOMAS raise in their
efforts to find a definitive analogy, deciding, for ex-
ample, the extent to which private property can be
designated a public forum, compare post, at 2409~
2410 (KENNEDY, J., concurring in part, concurring
in judgment in part, and dissenting in part), with post,
at 2426-2427 (THOMAS, J., concwring in judgment
in part and dissenting in part); whether public access
channels are a public forum, post, at 2409 (opinion of
KENNEDY, 1.); whether the Government's viewpoint
neutral decision to limit a public forum is subject to
the same scrutiny as a selective exclusion from a pre-
existing public forum, post, at 2413-2415 {opinion of
KENNEDY, 1.); whether exclusion from common
carriage must for all purposes be treated like exclu-
sion from a public forum, post, at 2412 (opinion of
KENNEDY, 1.); and whether the interests of the
owners of communications*743 media always subor-
dinate the interests of all other users of a medium,
post, at 24212422 (opinion of THOMAS, 1.).

[5] Rather than decide these issues, we can decide
these cases more narrowly, by closely scrutinizing §
10(a) to assure that it properly addresses an ex-
tremely important problem, without imposing, in
light of the relevant interests, an unnecessarily great
restriction on speech. The importance of the interest
at stake here-protecting children from exposure to
patently offensive depictions of sex; the accommoda-
tion of the interests of programmers in maintaining
access channels and of cable operators in editing the
contents of their channels; the similarity of the prob-
fem and its solution to those at issue in Pacifica, and
the flexibility inherent in an approach that permits
private cable operators to make editorial decisions,
lead us to conclude that § 10(2) is a sufficiently tai-

lored**2386 response to an extraordinarily important
problem.

First, the provision before us comes accompanied
with an extremely important justification, one that
this Court has often found compelling-the need to
protect children from exposure to patently offensive
sex-related material. Sable Communications. 492
U.S.. at 126, 109 S.Ct. at 2836-2837; Ginsberg v.
New York, 390 U.S. 629, 639-640, 88 S.Ct. 1274,
1280-1281. 20 L.Ed.2d 195 (1968); New York v. Fer-
ber, 458 1.8, 747, 756-757. 102 S.Ct. 3348 3354-
3355. 73 L.Ed.2d 1113 (1982},

Second, the provision arises in a very particular con-
text-congressional permission for cable operators to
regulate programming that, but for a previous Act of
Congress, would have had no path of access to cable
channels free of an operator’s control. The First
Amendment interests involved are therefore complex,
and require a balance between those interests served
by the access requirements themselves (increasing
the availability of avenues of expression to program-
mers who otherwise would not have them), H.R.Rep.
No. 98-934, at 31-36, and the disadvantage to the
First Amendment interests of cable operators and
other programmers {those to whom the cable operator
would have assigned *744 the channels devoted to
access), See Turner. 512 U.S.. at 635-637. 114 S.Ct..
at 2455-2456.

Third, the problem Congress addressed here is re-
markably similar to the problem addressed by the
FCC in Pacifica, and the balance Congress struck is
commensurate with the balance we approved there.
In Pacifica this Court considered a governmental ban
of a radio broadcast of “indecent™ materials, defined
in part, like the provisions before us, to include

“ ‘language that describes, in terms patently offensive
as measured by contemporary community stan-
dards for the broadcast medium, sexual or excre-
tory activities and organs, at times of the day when
there is a reasonable risk that children may be in
the audience.” 7 438 U.S.. at 732. 98 S.Ct.. at 3031
(quoting 56 F. C.C.2d 94, 98 {1973)).

The Court found this ban constitutionally permissible
primarily because “broadcasting is uniquely accessi-
ble to children™ and children were likely listeners to
the program there at issue-an afternoon radio broad-
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cast. 438 .S, at 749-750. 98 S.Ct.. at 3040. In addi-
tion, the Court wrote, “the broadcast media have es-
tablished a uniquely pervasive presence in the lives
of all Americans,” id. at 748. 98 S.Ci. at
3040, [platently offensive, indecent material ... con-
fronts the citizen, not only in public, but also in the
privacy of the home,” generally without sufficient
prior warning to allow the recipient to avert his or her
eyes or ears, jhid; and “[ajdults who feel the need
may purchase tapes and records or go to theaters and
nightclubs™ 1o hear similar performances, id, at 730.
n, 28, 98 S.Ct.. a1 3040. n. 28.

All these factors are present here. Cable television
broadeasting, including access channel broadcasting,
is as “accessible to children” as over-the-air broad-
casting, if not more so. See Heeter, Greenberg,
Baldwin, Paugh, Srigley, & Atkin, Parental Influ-
ences on Viewing Style, in Cableviewing 140 (C.
Heeter & B. Greenberg eds.1988) (children spend
more time watching television and view more chan-
nels *745 than do their parents, whether their house-
hold subscribes to cable or receives television over
the air). Cable television systems, including access
channels, “have established a uniquely pervasive
presence in the lives of all Americans.” Pacifica,
supra. at 748, 98 S.Ct.. at 3040. See Jost, The Future
of Television, 4 The CQ Researcher 1131, 1146
{Dec. 23, 1994) (63% of American homes subscribe
to cable); Greenberg, Heeter, D'Alessio, & Sipes,
Cable and Noncable Viewing Style Comparisons, in
Cableviewing, supra, at 207 (cable households spend
more of their day, on average, watching television,
and will watch more channels, than households with-
out cable service), “Patently offensive”™ material from
these stations can “confron[t] the citizen” in the “pri-
vacy of the home,” Pacifica, supra. at 748. 98 S.Ct.
at 3039-3040. with little or no prior warning, Ca-
bleviewing, supra, at 217-218 (while cable subscrib-
ers tend to use guides more than do broadcast view-
ers, there was no difference among these groups in
the amount of viewing that was planned, and, in
*¥2387 fact, cable subscribers tended to sample more
channels before settling on a program, thereby mak-
ing them more, not less, susceptible to random expo-
sure to unwanted materials). There is nothing to stop
“adults who feel the need” from finding similar pro-
gramming elsewhere, say, on tape or in theaters. In
fact, the power of cable systems to control home pro-
gram viewing is not absolute. Over-the-air broadcast-
ing and direct broadcast satellites already provide
alternative ways for programmers to reach the home

and are likely to do so to a greater extent in the near
future. See generally Telecommunications Act of
1996, § 201, 110 Stat. 107 (advanced television ser-
vices), § 205 (direct broadcast satellite), § 302 (video
programming by telephone companies), and § 304
(availability of navigation devices to enhance mul-
tichannel programming); L. Johnson, Toward Com-
petition in Cable Television (1994).

Fouth, the permissive pature of § 10(a) means that it
likely restricts speech less than, not more than, the
ban at issue in Pacifica. The provision removes a
restriction as to *746 some speakers-namely, cable
operators. See supra, at 2386. Moreover, although the
provision does create a risk that a program will net
appear, that risk is not the same as the certainty that
accompanies a governmental ban. In fact, a glance at
the programming that cable operators allow on their
own (nonaccess) channels suggests that this distinc-
tion is not theoretical, but real. See App. 393 (regular
channel broadcast of Playboy and “Real Sex™ pro-
gramming). Finally, the provision's permissive nature
brings with it a flexibility that allows cable operators,
for example, not to ban broadcasts, but, say, to rear-
range broadcast times, better to fit the desires of adult
audiences while lessening the risks of harm to chil-
dren. See First Report and Order § 31, at 1003 (inter-
preting the Act's provisions to allow cable operators
broad discretion over what to do with offensive mate-
rials). In all these respects, the permissive nature of
the approach taken by Congress renders this measure
appropriate as a means of achieving the underlying
purpose of protecting children.

Of course, cable system operators may not always
rearrange or reschedule patently offensive program-
ming. Sometimes, as petitioners fear, they may ban
the programming instead. But the same may be said
of Pacifica 's ban. In practice, the FCC's daytime
broadcast ban could have become a total ban, de-
pending upon how private operators (programmers,
station owners, networks) responded to it. They
would have had to decide whether to reschedule the
daytime show for nighttime broadcast in light of
comparative audience demand and a host of other
practical factors that similarly would determine the
practical outcomes of the provisions before us. The
upshot, in both cases, must be uncertainty as to prac-
tical consequences-of the governmental ban in the
one case and of the permission in the other. That
common uncertainty makes it difficult to say the pro-
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vision here is, in any respect, more restrictive than
the order in *747 Pacifica. At the same time, in the
respects we discussed, the provision is significantly
less restrictive.

The existence of this complex balance of interests
persuades us that the permissive nature of the provi-
sion, coupled with its viewpoint-neutral application,
is a constitutionally permissible way to protect chil-
dren from the type of sexual material that concerned
Congress, while accommodating both the First
Amendment interests served by the access require-
ments and those served in restoring to cable operators
a degree of the editorial control that Congress re-
moved in 1984,

[6][7] Our basic disagreement with Justice KEN-
NEDY is narrow. Like him, we believe that we must
scrutinize § 10(a) with the greatest care. Like Justices
KENNEDY and THOMAS, we believe that the inter-
est of protecting children that § 10(a) purports to
serve is compelling, But we part company with Jus-
tice KENNEDY on two issues. First, Justice KEN-
NEDY's focus on categorical analysis forces him to
disregard the cable system operators’ interests. Pos,
at 2416.2417. We, on the other hand, recognize that
in the context of cable broadcast that involves an ac-
cess requirement (here, its partial removal), and
unlike in *¥2388 most cases where we have explic-
itly required “narrow tailoring,” the expressive inter~
ests of cable operators do play a legitimate role. CL
Turner,_3512 U.S.. at 636-637. 114 S.Ct., at 2455~
2456, While we cannot agree with Justice THOMAS
that everything turns on the rights of the cable owner,
see post, at 2424-2425, we also cannot agree with
Justice KENNEDY that we must ignore the expres-
sive interests of cable operators altogether. Second,
Justice KENNEDY's application of a very strict “nar-
row tailoring” test depends upon an analogy with a
category (“the public forum cases™), which has been
distilled over time from the similarities of many
cases. Rather than seeking an analogy to a category
of cases, however, we have looked to the cases them-
selves. And, as we have said, we found that Pacifica
provides the *748 closest analogy and lends consid-
erable support to our conclusion.

Petitioners and Justice KENNEDY, see post, at 2412,
24135, argue that the opposite result is required by two
other cases: Sable Commupications of Cal. Inc. .
FCC 492 U.S. 115. 109 S.Ct. 2829. 106 1, Ed.2d 93

(1989), a case in which this Court found unconstitu-
tional a statute that banned “indecent” telephone
messages, and Jurner, in which this Court stated that
cable broadcast receives full First Amendment pro-
tection. See 512 U.S.. at 637-641. 114 S.Ct.. at 2456-
2458. The ban at issue in Sable. however, was not
only a total governmentally imposed ban on a cate-
gory of communications, but also involved a com-
munications medium, telephone service, that was
significantly less likely to expose children to the
banned material, was less intrusive, and allowed for
significantly more control over what comes into the
kome than either broadcasting or the cable ransmis-
sion system before us. See 492 U.S.. at 128, 109
S.Ct.. at 2837-2838. The Court's distinction in
Turner, farthermore, between cable and broadcast
television, relied on the inapplicability of the spec-
wrum scarcity problem to cable. See 512 U.S.. at 637-
641. 114 S.Ct.. at 2456-2458. While that distinction
was relevant in Turner to the justification for struc-
tural regulations at issue there (the “must carry”
rules), it has little to do with a case that involves the
effects of television viewing on children. Those eft
fects are the result of how parents and children view
television programming, and how pervasive and in-
trusive that programming is. In that respect, cable and
broadcast television differ little, if at all. See supra, at
2386.Justice KENNEDY would have us decide that
all common camriage exclisions are subject to the
highest scrutiny, see post, at 2411-2413, and then
decide these cases on the basis of categories that pro-
vide imprecise analogies rather than on the basis of a
more contextual assessment, consistent with our First
Amendment tradition, of assessing whether Congress
carefully and appropriately addressed a serious prob-
lem.

*749 Petitioners also rely on this Court’s “public
forum™ cases. They point to Perry Ed _Assn. v. Perry
Local Educators’ Assn., 460 U.S,, at 45. 103 S.Ct.. at
954-955, a case in which this Court said that “public
forums™ are “places” that the govermnment “has
opened for use by the public as a place for expressive
activity,” or which “by long tradition ... have been
devoted to assembly and debate.™ [bid See also
Cornelius v. NAACP Legal Defense & Ed. Fund, Inc.,
473 11.S.. at 801, 105 S.Ct.. at 3448 (assuming public
forums may include “private property dedicated to
public use™). They add that the Government cannot
“enforce a content-based exclusion™ from 2 public
forum unless “necessary to serve a compelling staie
interest” and “narrowly drawn.” Pery, supra,at 45,

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works,



116 8.Ct. 2374

Page 18

518 U.S. 727, 116 S.Ct. 2374, 135 L.Ed.2d 888, 64 USLW 4706, 96 Cal. Daily Op. Serv. 4792, 56 Daily Journal

D.A.R. 7697, 3 Communications Reg. (P&F) 343
(Cite as: 518 U.S. 727, 116 S.Ct. 2374)

permissive provisions unjustifiably exclude material,
on the basis of content, from the “public forum” that
the Government has created in the form of access
channels. Justice KENNEDY adds by analogy that
the decision to exclude certain content from common
carrfage is similarly subject to strict scrutiny, and
here does not satisfy that standard of review, See
post, at 2411-2413,2416.

[81[9] For three reasons, however, it is unnecessary,
indeed, unwise, for us definitively to decide whether
or how to apply the public forum doctrine to leased
access channels, First, while it may be that content-
based exclusions from the right to use commeon carri-
ers could violate the First Amendment, see post, at
2411-2413 (opinion of **2389 KENNEDY, 1.}, it is
not at all clear that the public forum doctrine should
be imported wholesale into the area of common car-

riage regulation. As discussed above, we are wary of

the notion that a partial analogy in one context, for
which we have developed doctrines, can compel a
full range of decisions in such a new and changing
area. See supra, at 2383-2386. Second, it is plain
from this Court's cases that a public forum “may be
created for a limited purpose.” Perry, supra. at 46. 0.
7. 103 S.Ct.. at 955, n. 7; see also Cornelius, supra, at
802. 105 S.Ct.. at 3449 (“[Tlhe government ‘is not

required to indefinitely retain the open character of

the facility’ *) *750 quoting Perv. supra, at 46, 103

however, that government's decision to dedicate a
public forum to one type of content or another is nec-
essarily subject to the highest leve! of scrutiny. Must
a local government, for example, show a compelling
state interest if it builds a band shell in the park and
dedicates it solely to classical music (but not to jazz)?
The answer is not obvious. Cf. Peryy, supra, at 46. n.
7. 103 S.Ct.. at 953. n. 7. But, at a minimum, these
cases do not require us to answer it. Finally, and most
important, the effects of Congress' decision on the
interests of programmers, viewers, cable operators,
and children are the same, whether we characterize
Congress' decision as one that limits access to a pub-
lic forum, discriminates in common carriage, or con-
strains speech because of its content. If we consider
this particular limitation of indecent television pro-
gramming acceptable as a constraint on speech, we
must no less accept the limitation it places on access
to the claimed public forum or on use of a commeon
carrier.

[101{11] Consequently, if one wishes to view the
permissive provisions before us through a “public
forum” lens, one should view those provisions as
limiting the otherwise totally open nature of the fo-
rum that leased access channels provide for commu-
nication of other than patently offensive sexual mate-
rial-taking account of the fact that the limitation was
imposed in light of experience gained from maintain-
ing a fotally open “forum” One must still ask
whether the First Amendment forbids the limitation.
But unless a label alone were to make a critical First
Amendment difference (and we think here it does
not), the features of these cases that we have already
discussed-the Government's interest in protecting
children, the “permissive”™ aspect of the statute, and
the nature of the medium-sufficiently justify the
“limitation” on the availability of this forum.

Finally, petitioners argue that the definition of the
materials subject to the challenged provisions is too
vague, thereby granting cable system operators too
broad a program-screening®751 authority. Cf
Hoffman Estates v, Flipside, Hoffinan Estates, Inc..
455 U.S. 489, 498. 102 S.Ct. 1186, 1193, 71 L.Ed.2d
362 (1982) (citing Gravued v. Citv_of Rockford, 408
U.S. 104. 108-169, 92 S.Ct. 2294, 2298-2299. 33
L.Ed.2d 222 (1972)) {vague laws may lead to arbi-
wary enforcement); Dombrowski v. Pfister, 380 U.S.
479, 486-487. 85 8.Ct. 1116, 1121, 14 1 Ed.2d 22
(1963) (uncertainty may perniciously chill speech).
That definition, however, uses language similar to
language previously used by this Court for roughly
similar purposes.

The provisions, as angmented by FCC regulations,
permit cable system operators to prohibit

“programming that the cable operator reasonably
believes describes or depicts sexual or excretory
activities or organs in a patently offensive manner
as measured by contemporary community stan-
dards.” 1992 Act, § 10(a), 106 Stat. 1486.

See also 47 CFR § 76.702 {1995) (reading approxi-
mately the same definition into § 10(c)). This lan-
guage is similar to language adopted by this Coust in
Miller v, California, 413 U.S. 15. 24. 93 S.Ct. 2607,
2614-2615. 37 1L.Ed.2d 419 (1973), as a “guidelin{e}”
for identifying materials that States may constitution-
ally regulate as obscene. In Miller, the Court defined
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obscene sexual material (material that lacks First

Amendment protection) in terms of

“{a) whether the average person, applying contempo-
yary community standards would find that the
work, taken as a whole, appeals to the prurient in-
terest ...; (b) whether the work depicts or describes,
in @ **2390 pateraly offensive way, sexual conduct
specifically defined by the applicable state law; and
(c) whether the work, taken as a whole, lacks seri-
ous literary, artistic, political, or scientific value.”
Ibid. (emphasis added; internal quotation marks
omitted).

The language, while vague, atiempts to identify the
category of materials that Justice Stewart thought
could be described only in terms of “I know it when [
see it Jacebellis v. Ohip. 378 U.S. 184, 197. 84
S.Ct. 1676. 1683, 12 L..Ed.2d 793 (1964) (concuring
opinion). In *752 § 10(2) and the FCC regulations,
without Miller s qualifiers, the language would seem
to refer to material that would be offensive enough to
fall within that category bus for the fact that the mate-
rial also has “serious literary, artistic, political or sci-
entific value” or nonprurient purposes.

{121 This history suggests that the Statute's language
aims at the kind of programming to which its spon-
sors referred-pictures of oral sex, bestiality, and rape,
see 138 Cong. Rec. 981, 985 (1992) (statement of
Sen. Helms)-and not at scientific or educational pro-
grams (at least unless done with a highly unusual lack
of concern for viewer reaction). Moreover, as this
Court pointed out in Pacifica, what is “patently of-
fensive” depends on context (the kind of program on
which it appears), degree (not “an occasional exple-
tive™), and time of broadcast (a “pig” is offensive in
“the parlor” but ot the “barnyard™). 438 U.S.. at 748,
750. 98 S.Ct.. at 3039-3040, 3041, Programming at 2
o'clock in the morning is seen by a basically adult
audience and the “patently offensive” must be de-
fined with that fact in mind. :

[13] Further, the statute protects against overly broad
application of its standards insofar as it permits cable
system operators to screen programs only pursuant to
a “written and published policy.” 1992 Act, § 10(a),
106 Stat. 1486. A cable system operator would find it
difficult to show that a leased access program prohi-
bition reflects a rational “policy” if the operator per-
mits similarly “offensive” programming to run else-
where on its system at comparable times or in compa-~

rable ways. We concede that the statute's protection
against overly broad application is somewhat dimin-
ished by the fact that it permits a cable operator to
ban programming that the operator “reasonably be-
lieves  is patently offensive. Ibid (emphasis added).
But the “reasonablie] belie[f]" aqualifier here, as
slsewhere in the law, seems designed not to expand
the category at which the law aims, but, rather, to
provide a legal excuse, for (at least) one honest mis-
take, from liability that might otherwise attach. Cf.
=753 Waters v. Churchill, 311 U.S. 661, 682 114
S.Ct. 1878. 1891, 128 1.Ed2d_ 686 (1894)
{SOUTER, ., concurring) (public employer’s reason-
able belief that employee engaged in umprotected
speech excuses liability); United States v. United
States Gypsum Cg., 438 U.S. 422, 453-455. and n.
29. 98 S.Ct. 2864, 2881-2882. and n. 29. 57 1..Ed.2d
854 (1978) (* ‘meeting competition’ » defense in
antitrust based on reasonable belief in the necessity to
meet competition); Prerson v. Rav. 386 U.S. 547.
555-557. 87 S.Ct. 1213, 1218-1219. 18 L. Fd.2d 288
(1967) (police officer has defense to constitutional
claim, as did officers of the peace at common law in
actions for false arrest, when the officer reasonably
believed the statute whose violation precipitated the
arrest was valid). And the contours of the shield-
reasonableness-constrain the discretion of the cable
operator as much as they protect it. 1f, for example, 2
court had already found substantially similar pro-
gramming to be beyond the pale of “patently offen-
sive” material, or if a local authority overseeing the
local public, governmental, or educational channels
had indicated that materials of the type that the cable
operator decides to ban were not “patently offensive”
in that community, then the cable operator would be
hard pressed to claim that the exclusion of the mate-
rial was “reasonable.” We conclude that the statute is
not impermissibly vague.

For the reasons discussed, we conclude that § 10(a) is
consistent with the First Amendment,

I

The statute's second provision significantly differs
from the first, for it does not simply permit, but rather
requires, cable system *%2391 operators to restrict
speech-by segregating and blocking “patently offen-
sive” sex-related material appearing on leased chan-
nels (but not on other channels), 1992 Act, § 10(b). In
particular, as previously mentioned, see supra, at

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.



116 8.Ct. 2374

Page 20

518 U.S. 727, 116 S.Ct. 2374, 135 L Ed.2d 888, 64 USLW 4706, 96 Cal. Daily Op. Serv. 4792, 96 Daily Journal

D.AR. 7697, 3 Communications Reg. (P&F) 545
(Cite as: 518 U.S. 727,116 S.Ct. 2374)

2381-2382, this provision and its implementing regu-
lations require cable system operators to place “pat-
ently offensive” leased channel programming on a
separate channel; to block that channel; to unblock
the channel within 30 days of a subscriber’s written
request for access; and to *754 reblock the channel
within 30 days of a subscriber's request for reblock-
{1993). Also, leased channel programmers must no-
tify cable operators of an intended “patently offen-
sive” broadcast up to 30 days before its scheduled
broadcast date. §§ 76.701(d), (2).

These requirements have obvious restrictive effects.
The several up-to-30-day delays, along with single
channel segregation, mean that a subscriber cannot
decide to watch a single program without consider-
able advance planning and without letting the “pat-
ently offensive” channel in its entirety invade his
household for days, perbaps weeks, at a time. These
restrictions will prevent programmers from broad-
casting to viewers who select programs day by day
{or, through “surfing,” minute by minute); to viewers
who would like occasionally to waich a few, but not
many, of the programs on the “patently offensive”
channel; and 1o viewers who simply tend to judge a
program’s value through channel reputation, ie., by
the company it keeps. Moreover, the “written notice”
requirement will further restrict viewing by subscrib-
ers who fear for their reputations should the operator,
advertently or inadvertently, disclose the list of those
who wish to watch the “patently offensive™ channel.
Cf. Lomont v. Postmaster General, 381 U.S. 301,

not require that regulations of indecency on television
be subject to the strictest” First Amendment “stan-
dard of review.” Brief for Federal Respondents 11.

[14] We agree with the Government that protéction
of children is a “compelling interest.” See supra, at
2386. But we do not agree that the “segregate and
block” requirements properly accommodate the
speech restrictions they impose and the legitimate
objective they seek to aftain. Nor need we here de-
termine whether, or the extent to which, Pacifica
does, or does not, impose some lesser standard of
review where indecent speech is at issue, compare
438 U.S.. at 745-748. 98 S.Ct.. at 3038-3040 (opinion
of STEVENS, J.) (indecent materials enjoy lesser
First Amendment protection), with id,, at 761-762. 98
S.Ct.. at 3046-3047 (Powell, I, concurring in part
and concurring in judgment) (refusing to accept a
lesser standard for nonobscene, indecent material).
That is because once one examines this govermmental
restriction, it becomes apparent that, not osly is it not
a “least restrictive alternative™ and is not “narrowly
tailored” to meet its jegitimate objective, it also
seems considerably “more extensive than necessary.”
That is to say, it fails to satisfy this Court's formula-
tions of the First Amendment's “strictest,” as well as
its somewhat less “strict,” requirements. See, e.g.,
Sable. 492 U.S.. at 126. 109 S.Ct.. at 2836-2837
{“compelling interest” and “least restrictive means”
requirements applied to indecent telephone commu-
nications); id. at 131. 109 S.Ct_ at 2839 (requiring
“narrowly tailored” law); Turper, 512 U.S.. at 641.
114 S.Ct.. at 2458 (using “heightened scrutiny” to

307, 85 S.Cr 1493. 1497-1498 14 L.Ed.2d 398
(1965) (finding unconstitutional a requirement that
recipients of Communist literature notify the Post
Office that they wish to receive it). Further, the added
costs and burdens that these requirements impose
upon a cable system operator may encourage that
operator to ban programming that the operator would
otherwise permit to run, even if only late at night.

The Government argues that, despite these adverse
consequences, the “segregate and block™ require-
ments are lawful because they are “the least restric-
tive means of realizing” a “ ‘compelling interest,” ™
namely, * ‘protecting the physical and psychological
well-being of minors.” * See Brief for Federal Re-
spondents 11 (guoting Sable, 492 U.S., at_126. 109
S.Ct.. at 2836-2837). *755 It adds that, in any event,
the First Amendment, as applied in Pacifica,“does

address content-neutral structural regulations of cable
systems);**2392 id., at 662. 114 S.Ct., at 2469 {quot-
ing “ ‘no greater than ... essential’ * language from
United States y. O'Brien, 391 U.S. 367, 377, 88 S.Ct.
1673, 1679. 20 L. Ed.2d 672 (1968), as an exampie of
“heightened,” less-than-strictest, First Amendment
scrutiny), Central Hudson, 447 U.S.. at 366. 100

not be “more extensive than is necessary™); Florida
Bar v. Went For It inc., 515 U.S, 618624, 115 S.Ct.
2371.2376. 132 L.Ed.2d 541 {1993) (restriction must
be “narrowly drawn™); id. at 632, 115 S.Ct.. at 2380
(there must be a *756 “reasonable™ “fit” with the
objective that legitimates speech restriction). The
provision before us does not reveal the caution and
care that the standards underlying these various ver-
bal formulas impose upon laws that seek to reconcile
the critically important interest in protecting free
speech with very important, or even compeliing, in-
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terests that sometimes warrant restrictions.

Several circumstances lead us to this conciusion. For
one thing, the law, as recently amended, uses other
means to protect children from similar “patently of-
fensive” material broadcast on wnleased cable chan-
nels, /e, broadcast over any of a system's numerous
ordinary, or public access, channels. The law, as re-
cently amended, requires cable operators to “scram-
ble or ... block™ such programming on any (unleased)
channel “primarily dedicated to sexually-oriented
programming.” Telecommunications Act of 1996, §
505, 110 Stat. 136 (emphasis added). In addition,
cable operators must honor a subscriber's request to
block any, or all, programs on any channel to which
he or she does not wish to subscribe. § 504, ibid And
manufacturers, in the future, will have to make tele-
vision sets with a so-called “V-chip”-a device that
will be able automatically to identify and block sexu-
ally explicit or violent programs. § 551, id, at 139-
142,

Although we cannot, and do not, decide whether the
new provisions are themselves lawful (2 matter not
before us), we note that they are significantly less
restrictive than the provision here at issue. They do
not force the viewer to receive (for days or weeks ata
time) all “patently offensive” programming or none;
they will not lead the viewer automatically to judge
the few by the reputation of the many; and they will
not automatically place the occasional viewer's name
on a special list. They therefore inevitably lead us to
ask why, if they adequately protect children from
“patently offensive” material broadeast on ordinary
channels, they would not offer adequate protection
from similar leased channe] broadcasts as well? Al-
ternatively, if these provisions*757 do not adequately
protect children from “patently offensive”™ material
broadcast on ordinary channels, how could one jus-
tify more severe leased channel restrictions when
{given ordinary channel programming) they would
yield so little additional protection for children?

The record does not answer these questions. It does
not explain why, under the new Act, blocking alone-
without written access requests-adequately protects
children from exposure to regular sex-dedicated
channels, but cannot adequately protect those chil-
dren from programming on similarly sex-dedicated
channels that are leased. It does not explain why a
simple subscriber blocking request system, perhaps a

phone-call-based system, would adequately protect
children from “patently offensive” material broadcast
on ordinary non-sex~-dedicated channels (i.e., almost
all channels) but a far more restrictive segre-
gate/block/written-access system is needed to protect
children from similar broadcasts on what (in the ab-
sence of the segregation requirement) would be non-
sex-dedicated channels that are leased. Nor is there
any indication Congress thought the new ordinary
channel protections less than adequate.

The answers to the questions are not obvious. We
have no empirical reason to believe, for example, that
sex-dedicated channels are ail (or mostly) leased
channels, or that “patently offensive” programming
on non-sex-dedicated channels is found only {or
mostly) on leased channels. To the contrary, the par-
ties' briefs (and major city television guides) provide
examples of what seems likely to be such program-
ming broadcast over both kinds of channels,

**2393 [15] We recognize, as the Government prop-
erly points out, that Congress need not deal with
every problem at once. Cf. Semler v. Oregon Bd. of
Dental Examiners. 294 U.S. 608. 610. 55 S.Ct. 570,
371.79 L.Ed. 1086 (1935) (the legislature need not
“strike at all evils at the same time”); and Congress
also must have a degree of leeway in tailoring means

103, 93 S.Ct.. at 2086-2087. But in light of the 1996
statute, it seems *758 fair to say that Congress now
has tried to deal with most of the problem. At this
point, we can take Congress' differént, and signifi-
cantly less restrictive, treatment of a highly similar
problem at least as some indication that more restric-
tive means are not “essential” {or will not prove very
helpful). Cf. Boos v, Barry, 485 U.S. 312. 329. 108
S.Ct. 1157, 1168. 99 L.Ed.2d 333 (1988) (existence
of a less restrictive statute suggested that a chal-
lenged ordinance, aimed at the same problem, was
overly restrictive).

The record's description and discussion of a different
alternative-the *“Jockbox”-leads, through a different
route, to a similar conclusion. The Cable Communi-
cations Policy Act of 1984 required cable operators
to provide

“ypon the request of a subscriber, 2 device by which
the subscriber can prohibit viewing of a particular
cable service during periods selected by the sub-
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scriber.” 47 U.S.C, § 544(d)2).

This device-the “lockbox-would help protect chil-
dren by permitting their parents to “lock out” those
programs or channels that they did not want their
children to see. See FCC 85-179. §.132, 50 Fed.Reg.
18637. 186535 (1985) ( “[Tlhe provision for lock-
boxes largely disposes of issues involving the Com-
mission’s standard for indecency”). The FCC, in up-
holding the “segregate and block™ provisions, said
that lockboxes protected children (including, say,
children with inattentive parents) less effectively than
those provisions. See First Report and Order 99 14-
15. 8 FCC Red. at 1000, But it is important to under-
stand why that is so.

The Government sets forth the reasons as follows:

“In the case of lockboxes, parents would have to dis-
cover that such devices exist; find out that their ca-
ble operators offer them for sale; spend the time
and money 1o buy one; learn how to program the
lockbox 1o block undesired programs; and, finally,
exercise sufficient vigilance to ensure that they
have, indeed, locked out *759 whatever indecent
programming they do not wish their childien to
view.” Brief for Federal Respondents 37.

We assume the accuracy of this statement. But the
reasons do not show need for a provision as resiric-
tive as the one before us. Rather, they suggest a set of
provisions very much like those that Congress placed
in the 1996 Act.

No provision, we concede, short of an absolute ban,
can offer certain protection against assault by a de-
termined child. We have not, however, generally al-
lowed this fact alone to justify “ * “reducfing] the
adult population ... to ... only what is fit for children.”
** Sable, 492 U.S.. at 128. 109 S.Ct.. at 2837 (quot-
ing Boleer v. Youngs Drug Products Corp.. 463 U.S.
60..73. 103 S.Ct, 2875, 2883-2884. 77 L.Ed.2d 469
(1983), in turn quoting Butler v, Michigan 352 U.S.
380, 383. 77 S.Ct 524, 525.526. 1 L.Ed.2d 412
(1957Y); see Sable. supra, at 130. and n. 10, 109
S.Ct.. at 2839, and n, 10. But, leaving that problem
aside, the Government's list of practical difficulties
would seem to call, not for “segregate and block”™
requirements, but, rather, for informational require-
ments, for a simple coding system, for readily avail-
able blocking equipment (perhaps accessible by tele-

phone), for imposing cost burdens upon system op-
erators (who may spread them through subscription
fees); or perhaps even for a system that requires
lockbox defaults to be set to block certain channels
(say, sex-dedicated channels). These kinds of re~
quirements resemble those that Congress has recently
imposed upon all but leased channels. For that rea-
son, the “Jockbox” description and the discussion of
its frailties reinforces our conclusion that the leased
channel provision is overly reswrictive when meas-
ured against the benefits it is likely to achieve. (We
add that the record's discussion of the “lockbox™ does
not explain why the law now treats leased **2394
channels more restrictively than ordinary channels.)

[16] There may, of course, be other explanations.
Congress may simply not have bothered to change
the leased channel provisions when it infroduced a
new system for other channels. But responses of this
sort, like guesses about the comparative seriousness
of the problem, are not legally adequate. *760 In
other cases, where, as here, the record before Con-
gress or before an agency provides no convincing
explanation, this Court has not been willing to stretch
the limits of the plausible, to create hypothetical
nonobvious explanations in order to justify laws that
impose significant restrictions upon speech. See, e.g,
Sable. supra_at 130. 109 S.Ct.. at 2838 (“{T]he con-
gressional record presented to us contains no evi-
dence as to how effective or ineffective the FCC's
most recent regulations were or might prove to be”);
Simon & Schuster. 502 US.. at 120, 112 S.Ct.. at
510-511;: Minneapolis Star & Tribune Co. v. Minpe-
sota Compi'r of Revenue, 460 U.S. 575. 585-586. 103
S.Ct._1365. 1371-1373. 75 L.Ed.2d 295 (1983);
Arkansas Writers' Project, 481 .S, at 231-232, 107
S.Ct..at 1728-1729,

Consequently, we cannot find that the “segrégate and
block™ restrictions on speech are a narrowly, or rea-
sonably, tailored effort to protect children. Rather,
they are overly restrictive, “sacrific[ing]” important
First Amendment interests for too “speculative a
gain.” Colunibia Broadeasting. 412 U.S., at 137, 93
S.Ct.. at 2099; see League of Women Yoters. 468
U.8.. at 397. 104 S.Ct. at 3126. For that reason they
are not consistent with the First Amendment.

v

The statute's third provision, as implemented by FCC
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regulation, is similar to its first provision, in that it
too permits a cable operator to prevent transmission
of “patently offensive” programming, in this case on
public access channels. 1992 Act, § 10(c); 47 CER §
76.702 (1995). But there are four important differ-
ences.

The first is the historical background. As Justice
KENNEDY points out, see post, at 2407-2409, cable
operators have traditionally agreed to reserve channel
capacity for public, governmental, and educational
channels as part of the consideration they give mu-
nicipalities that award them cable franchises. See
H.R.Rep. No. 98-934, at 30. In the terms preferred by
Justice THOMAS, see post, at 2426-2427, the re-
quirement to reserve capacity for public access chan-
nels is similar to the reservation of a public easement,
or a dedication*761 of land for streets and parks, as
part of 2 municipality's approval of a subdivision of
land. Cf. post, at 2410 (opinion of KENNEDY, ).
Significantly, these are channels over which cable
operators have not historically exercised editorial
control. H.R.Rep. No. 98-934, supra, at 50. Unlike §
10(a) therefore, § 10(c) does not restore to cable op-
erators editorial rights that they once had, and the
countervailing First Amendment inierest is nonexis-
tent, or at least much diminished. See also post, at
2409-2410 (opinion of KENNEDY, 1.).

The second difference is the institutional background
that has developed as a result of the historical differ-
ence. When a “leased channel” is made available by
the operator to a private lessee, the lessee has total
control of programming during the leased time slot.
See 47 U.8.C. § 532(c)(2). Public access channels, on
the other hand, are normally subject to complex su-
pervisory systems of various sorts, often with both
public and private elements. See § 531(b) (franchis-
ing authorities “may require rules and procedures for
the use of the [{public access] channel capacity”™).
Municipalities generally provide in their cable fran-
chising agreements for an access channel manager,
who is most commonly a nonprofit organization, but
may alse be the municipality, or, in some instances,
the cable system owner. See D. Brenner, M. Price, &
M. Myerson, Cable Television and Other Nonbroad-
cast Video § 6.04 [7] (1993); P. Aufderheide, Public
Access Cable Programming, Controversial Speech,
and Free Expression (1992) (hereinafier Aufder-
heide), reprinted in App. 61, 63 (surveying 61 com-
munities; the access manager was: a nonprofit or-

ganization in 41, 2 local government **2395 official
in 12, the cable operator in 3, and an unidentified
entity in 3); D. Agosta, C. Rogoff, & A. Norman, The
Participate Report: A Case Study of Public Access
Cable Television in New York State 28 (1990) (here-
inafter Agosta), attached as Exh. K to Joint Com-
ments for the Alliance for Community Media et al,,
filed with the FCC under MM Docket No. 92-
258*762 (materials so filed hereinafier FCC Record)
(“In 88% [of New York public access systems] ac-
cess channels were programmed jointly between the
cable operator and another institution such as a uni-
versity, library, or non-profit access organization”);
id, at 28-32, FCC Record; Comments of National
Cable Television Association Inc., at 14, FCC Record
(*Operators often have no involvement in PEG chan-
nels that are run by local access organizations™). Ac-
cess channe! activity and management are partly fi-
nanced with public funds-through franchise fees or
other payments pursuant to the franchise agreement,
or from general municipal funds, see Brenner, Price,
& Myerson, supra, § 6.04[3)[c]; Aufderheide, App.
39-60-and are commonly subject to supervision by a
local supervisory board, See, e.g,D.C.Code Ann. §
43-1829 (1990 and Supp.1996); Lynchburg City
Code § 12.1-44(d)(2) (1988).

This system of public, private, and mixed nonprofit
elements, through its supervising boards and non-
profit or governmental access managers, can set pro-
gramming policy and approve or disapprove particu-
lar programming services. And this system can police
that policy by, for example, requiring indemnification
by programmers, certification of compliance with
local standards, time segregation, adult content advi-
sories, or even by prescreening individual programs.
See Second Report and Order § 26. 8 FCC Red. at
2642 (“[Flrom the comments received, it appears that
a number of access organizations already have in
place procedures that require certification statements
{of compliance with local standards], or their equiva-
lent, from access programmers™); Comments of Bos-
ton Community Access and Programming Founda-
tion, App. 163-164; Aufderheide, id, at 69-71;
Comments of Metropolitan Area Communications
Commission 2, FCC Record; Reply Comments of
Waycross Community Television 4-6, FCC Record;
Reply Comments of Columbus Community Cable
Access, Inc., App. 329; Reply Comments of City of
St. Paul, id, at 318, 325; Reply Comments of Erik
*763 Mollberg, Public Access Coordinator, Ft.
Wayne, Ind,, 3, FCC Record; Comments of Defiance
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Community Television 3, FCC Record; Comments of

Nutmeg Public Access Television, Inc., 3-4, FCC
Record, Whether these locally accountable bodies
prescreen programming, promulgate rules for the use
of public access channels, or are merely available to
respond when problems arise, the upshot is the same:
These is a locally accountable body capable of ad-
dressing the problem, should it arise, of patently of-
fensive programming broadcast to children, making it
unlikely that many children will in fact be exposed to
programming considered patently offensive in that
community. See 56 F.3d. at 127-128; Second Report
and Order § 26, 8 FCC Red 2642.

Third, the existence of a system aimed at encouraging
and securing programming that the community con-
siders valuable strongly suggests that a “cable opera-
tor's veto” is less likely necessary to achieve the stat-
ute's basic objective, protecting children, than a simi-
lar veto in the context of leased channels. Of course,
the system of access managers and supervising
boards can make mistakes, which the operator might
in some cases correct with its veto power. Balanced
against this potential benefit, however, is the risk that
the veto itself may be mistaken; and its use, or threat-
ened use, could prevent the presentation of program-
ming, that, though borderline, is not “patently offen-
sive” to its targeted audience. See Aufderheide, App.
64-66 (describing the programs that were considered
borderline by access managers, including sex educa-
tion, health education, broadcasts of politically mazr-
ginal groups, and various artistic experiments). And
this latter threat must bulk large within a system that
already has publicly accountable systems for main-
taining responsible programs,

Finally, our examination of the legislative history and
the record before us is consistent with what common
sense suggests, namely, that the public/nonprofit pro-
gramming control systems now in place would nor-
mally *#2396 avoid, minimize, or *764 eliminate any
child-related problems concerning “patently offen-
sive” programming. We have found anecdotal refer-
ences to what seem isolated instances of potentially
indecent programming, some of which may well have
occurred on leased, not public access, channels. See
138 Cong. Rec. 984, 990 (1992) (statement of Sen,
Wirth) {mentioning “abuses” on Time Warner's New
York City channel); but see Comments of Manhattan
Neighborhood Network, App. 233, 238 (New York
access manager noting that leased, not public access,

channels regularly carry sexually explicit program-
ming in New York, and that no commercial programs
or advertising are allowed on public access channels);
Brief for Time Warner Cable as Amicus Curiae 2-3
(indicating that relevant “abuses” likely occurred on
leased channels), See also 138 Cong. Rec., at 989
(statement of Sen. Fowler) (describing solicitation of
prostitution); id, at 985 (statement of Sen. Helms)
(identifying newspaper headline referring to mayor's
protest ef a “strip act”); 36 F.3d, at 117-118 (recount-
ing comments submitted to the FCC describing three
complaints of offensive programming); Letter fiom
Mayor of Rancho Palos Verdes, FCC Record; Reso-
lution of San Antonio City Council, No. 92-49-40,
FCC Record.

But these few examples do not necessarily indicate 2
significant nationwide pattern. See 36 F.3d. at 127-
128 (public access channels “did not pose dangers on
the order of magnitude of those identified on leased
access channels,” and “local franchising authorities
could respond” to such problems “by issuing ‘rules
and procedures’ or other ‘requirements’ ). The
Commission itself did not report amy examples of
“indecent™ programs on public access channels. See
Second Report and Order, 8 FCC Red. at 2638: see
also Comments of Boston Community Access and
Programming Foundation, App. 162-163 (noting that

Red 7709 {1992}, did not identify any “inappropri-
ate” programming that actually exists on public *765
access channels). Moreover, comments submitted to
the FCC undermine any suggestion that prior to 1992
there were significant problems of indecent pro-
gramming on public access channels. See Agosta 10,
28, FCC Record (surveying 76 public access systems
in New York over two years, and finding “only two
examples of controversial programming, and both
had been setled by the producers and the access
channel™); Reply Comments of Staten Island Com-
munity Television 2, FCC Record {(*Our access
channels have been on the air since 1986 without 2
single incident which would be covered by Section
10 of the new law™); Reply Comments of Waycross
Community Television, at 2, FCC Record
(*[IIndecent and obscene programs ... {have] never
been cablecast through Waycross Community Televi-
sion during our entire ten year programming his-
tory™); Reply Comments of Cambridge Community
Television, App. 314 (“In Cambridge less than one
hour out of 15,000 bours of programming CCTV has
run in the past five year{s] may have been affected by
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the Act™); ibid. (“CCTV feels that there simply is not
a problem which needs to be fixed™); Reply Com-
ments of Columbus Community Cable Access, Inc.,
id, at 329 (*ACTV is unaware of any actions taken
by the cable operators under ]a local law authorizing
them to prohibit “legally obscene matter”] within the
Jast 10 vyears™); Reply Comments of Cincinnati
Community Video, Inc., id, at 316 (*{Ijn 10 years of
access operations with over 30,000 access programs
cablecast not a single obscenity violation has ever
occurred”); Comments of Defiance Community Tele-
vision, at 2-3, FCC Record (in eight years of opera-
tion, “there has never been a serious problem with the
content of programming on the channel™).

At most, we have found borderline examples as to
which people's judgment may differ, perhaps accept-
able in some communities but not others, of the type
that petitioners fear the law might prohibit. See, e.g,
Aufderheide, App. 64-66; Brief for Petitioners in No,
95-124, p. 7 (describing depiction *766 of a self-help
synecological examination); Comments of Time
Warner Entertainment Co., App. 252 (describing an
Austin, Tex., program that included “nude scenes
from a movie,” and an Indianapolis, Ind., * ‘safe sex’
» program). It is difficult to see how such **2397
borderline examples could show a compelling need,
nationally, to protect children from significantly
harmfu] materials, Compare 138 Cong. Rec., at 985
(statement of Sen. Helms) (justifying regulation of
leased access channels in terms of programming that
depicts “bestiality” and “rape™). In the absence of a
factual basis substantiating the harm and the efficacy
of its proposed cure, we cannot assume that the harm
exists or that the regulation redresses it. See Turmer,
312 U.S.. a1 664-665. 114 S.Ct.. at 2470-2471,

[17] The upshot, in respect to the public access chan-
nels, is a law that could radically change present pro-
gramming-related relationships among local commu-
nity and nonprofit supervising boards and access
managers, which relationships are established
through municipal law, regulation, and contract. In
doing so, it would not significantly restore editorial
rights of cable operators, but would greatly increase
the risk that certain categories of programming (say,
borderiine offensive programs) will not appear. At
the same time, given present supervisory mecha-
nisms, the need for this particular provision, aimed
directly at public access channels, is not obvious.
Having carefully reviewed the legislative history of

the Act, the proceedings before the FCC, the record
below, and the submissions of the parties and amici
here, we conclude that the Government cannot sus-
tain its burden of showing that § 10(c) is necessary to
protect children or that it is appropriately tailored to
secure that end. See, e.g., Columbia Broadcasting,
412 U.S.. at 127. 93 S.Ct.. at 2098-2099: League of
Women Veters,_ 468 U.S., at 398-399, 104 S.Ct.. at
3126-3127; Sable. 492 U.S. at 126 109 S.Ct. at
2836-2837. Consequently, we find that this third pro-
vision violates the First Amendment,

*767TV

{18] Finally, we must ask whether § 10(a) is sever-
able from the two other provisions. The question is
one of legislative intent: Would Congress still “have
passed” § 10(2) “had it known” that the remaining
“provision[s were] invalid™? Brockett v. Spokane
Arcades, Inc.. 472 11.S. 491. 506. 105 S.Ct. 2794,
2803, 86 L.Ed.2d 394 (1985). If so, we need not in-
validate all three provisions. New York v. Ferber, 458
U.S.. at 769. n. 24, 102 S.Ct.. at 3361, n. 24 (citing
United States v. Thirty-Seven Photographs. 402 U.S.
363. 91 S,Ct. 1400. 28 1..Ed.2d 822 (1971)).

[19] Although the 1992 Act contains no express
“severability clause,” we can find the Act's “sever-
ability” intention in its structure and purpose. It
seems fairly obvious Congress would have intended
its permissive “jeased access™ channels provision, §
10¢a), to stand irrespective of § 10(c)'s legal fate.
That is because the latter provision concemns only
public, educational, and governmental channels. lis
presence had little, if any, effect upon “leased access”
channels; hence its absence in respect to those chan-
nels could not make a significant difference.

The “segregate and block” requirement's invalidity
does make a difference, however, to the effectiveness
of the permissive “leased access” provision, § 10(a).
Together they told the cable system operator: “Either
ban a ‘patently offensive’ program or ‘segregate and
block® it.” Without the “segregate and block” provi-
sion, cable operators are afforded broad discretion
over what to do with a patently offensive program,
and because they will no longer bear the costs of seg-
regation and blocking if they refuse to ban such pro-
grams, cable operators may choose to ban fewer pro-
grams.
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Nonetheless, this difference does not make the two
provisions unseverable. Without the “segregate and
block™ provision, the law simply treats leased chan-
nels (in respect to patently offensive programming)
just as it treats all other channels. And judging by the
absence of similar segregate and block provisions in
the context of these other channels, Congress would
probably have thought that § 10(a), standing *768
alone, was an effective (though, perhaps, not the most
effective) means of pursuing its objective. Moreover,
we can find no reason why, in light of Congress' ba-
sic objective {the protection of children), Congress
would have preferred no provisions at all to the per-
missive provision standing by itself. That provision,
capable of functioning on its own, still helps to
achieve #*2398 that basic objective. Consequently,
we believe the valid provision is severable from the
others.

Vi

For these reasons, the judgment of the Court of Ap-
peals is affirmed insofar as it upheld § 10(a); the
judgment of the Court of Appeals is reversed insofar
as it upheld § 10(b) and § 10(c).

It is s0 ordered.

Justice STEVENS, concuiring.

The difference between § 10(2) and § 10(c) is the
difference between a permit and a prohibition. The
former restores the freedom of cable operators to
reject indecent programs; the latter requires local
franchising authorities to reject such programs. While
1 join the Court's opinion, I add these comments to
emphasize the difference between the two provisions
and to endorse the analysis in Part I1I-B of Justice
KENNEDY's opinion even though I do not think it
necessary to characterize the public access channels
as public fora. Like Justice SOUTER, I am convinced
that it would be unwise to take a categorical approach
to the resolution of novel First Amendment questions
arising in an industry as dynamic as this. Cf. R4V,
v, St Paul 503 U.S. 377. 426-427. 112 §.Ct. 2538,
2566-2567. 120 L.Ed.2d 305 (1992} (STEVENS, J,
concurring in judgment).

1

Federal law requires cable system operators to re-
serve about 15 percent of their channels for commer-
cial lease to unaffiliated programmers. See 47 U.S.C.

§ 532(b). On *769 these channels, federal law gener-
ally prohibits the cable operator ffom exercising any
control over program content, see § 532(c)(2}, with
one exception: Section 10(a) allows the aperator to
refuse to air “indecent” programs. In my view, that
exception is permissible.

The Federal Government established the leased ac-
cess requirements to ensure that certain programmers
would have more channels available to them. Section
10(a) is therefore best undesstoed as a limitation on
the amount of speech that the Federal Government
has spared from the censorial control of the cable
operator, rather than a direct prohibition against the
communication of speech that, in the absence of fed-
eral intervention, would flow freely.

1 do not agree, however, that § 10(a) established a
public forum. Unlike sidewalks and parks, the Fed-
eral Government created leased access channels in
the course of its legitimate regulation of the commu-
nications industry. In so doing, it did not establish an
entirely open forum, but rather restricted access to
certain speakers, namely, unaffiliated programmers
able to lease the air time. By facilitating certain
speech that cable operators would not otherwise
carty, the leased access channels operate like the
must-carry rules that we considered in Turner Broad-
casting Svstem, Inc. v, FCC 512 U.S. 622, 643-646,
114 8.Ct 2445 2460-2461. 129 1..Ed.2d 497 (1994).
without reference to our public forum precedents.

When the Federal Government opens cable channels
that would otherwise be left entirely in private hands,
it deserves more deference than a rigid application of
the public forum doctrine would allow. At this early
stage in the regulation of this developing industry,
Congress should not be put to an all or nothing-at-all
choice in deciding whether to open certain cable
channels to programmers who would otherwise lack
the resources to participate in the marketplace of
ideas.

Just as Congress may legitimately limit access to
these channels to unaffiliated programmers, 1 believe
it may also limit, within certain reasonable bounds,
the extent of the access*77¢ that it confers upon
those programmers.2" If the Government had a rea-
sonable **2399 basis for concluding that there were
already enough classical musical programs or car-
toons being telecast-or, perhaps, even enough politi-
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cal debate-1 would find no First Amendment objec-
tion fo an open access requirement that was extended
on an impartial basis to all but those particular sub-
jects. A contrary conclusion would ill-serve First
Amendment values by dissuading the Government
from creating access rights altogether.™

able restraints may be placed on access to
certain well-regulated fora, There is no rea-
son why cable television should be treated
differently. See Rosenberger v. Rector and
Visitors of Univ. of Va., 515 U.S. 819, 829,
115 S.Ct. 2510. 2516-2517, 132 1.Ed.2d
700 (1993): id.. at 892-895. 899, 115 S5.Ct..
at 2547-2549, 2551 (SOUTER, J., dissent-
ing); see also Widmar v. Vincent, 454 U8,
263, 278 102 S.Ct 269 278-279. 70
L.Ed.2d 440 (]1981) (STEVENS, J., concur-
ring in judgment) (*“1 should think it obvi-
ous, for example, that if two groups of 25
students requested the use of a room at a
particular time-one to view Mickey Mouse
cartoons and the other to rehearse an ama-
teur performance of Hamlet-the First
Amendment would not require that the room
be reserved for the group that submitted its
application first”™); Red Lion Broadcasting
Ce. v, FCC 395 U.S. 367. 394. 89 S.Ct
ing access requirement limited to “matters of
great public concern™).

FN2. For purposes of these cases, canons of
constitutional avoidance require us to as-
sume that the Government has the authority
to impose leased access requirements on Ca-
ble operators. Indeed, no party to this litiga-
tion contends to the contrary. Because peti-
tioners' constitutional claim depends for its
success on the constitutionality of the under-
lying access rights, they certainly cannot
complain if we decide the cases on that as-
sumption.

Of course, the fact that the Federal Government may
be entitled to some deference in regulating access for
cable programmers does not mean that it may evade
First Amendment constraints by selectively choosing
which speech should be excepted from private con-
trol. If the Government spared all speech but that

communicated by Republicans from the control of
the cable operator, for example, the First Amendment
violation would be plain. See *771Cornelius v
NAACP Legal Defense & Ed. Fund Inc., 473 U.S.
788. 806. 105 S.Ct. 3439, 3451, 87 L.Ed2d 367
1985). More subtle viewpoint-based limitations on
access also may be prohibited by the First Amend-
ment. See Southegstern Promotions, Lid. v. Conrad,
420 U.S, 346, 564, 95 S.Ct. 1239. 1249, 43 L.Ed.2d
448 (1975) (Douglas, 1., dissenting in part and con-
curring in result in part).

Even though it is often difficult to determine whether
a given access restriction impermissibly singles out
certain ideas for repression, in these cases [ find no
basis for concluding that § 10(a) is a species of view-
point discrimination. By returning control over inde-
cent programming to the cable operator, § 10(a) treats
indecent programming on access channels no differ-
ently from indecent programming on regular chan-
nels. The decision to permit the operator to determine
whether to show indecent programming on access
channels therefore cannot be said to reflect a gov-
ernmental bias against the indecent programming that
appears on access channels in particular.

Nor can it be argued that indecent programming has
no outlet other than leased access channels, and thus
that the exclusion of such speech from special protec-
tion is designed to prohibit its communication alto-
gether. Petitioners impliedly concede this point when
they contend that the indecency restrictions are arbi-
frarily underinclusive because they do not affect the
similarly indecent programming that appears on regu-
lar channels.

Moreover, the criteria § 10(a) identifies for limiting
access are fully consistent with the Government's
contention that the speech restrictions are not de-
signed to suppress “a certain form of expression that
the Government dislikes,”posz, at 2414 (KENNEDY,
J., concurring in part, concurring in judgment in part,
and dissenting in part), but rather to protect children
from sexually explicit programming on a pervasive
medium. In other cases, we have concluded that such
a justification is both viewpoint neutral and legiti-
mate. Sable Communications of Cal., fnc. v. FCC,
492 U.S. 115. 109 S.Ct. 2829. 106 L.Ed2d 93
{1989Y; *772 FCC v, Pacifica Foundation. 438 11.S.
726. 98 S.Ct. 3026, 57 L.Ed.2d 1073 (1978). There is
no reason to conclude otherwise here,
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Finally, § 10(2) cannot be assailed on the somewhat
broader ground that it nevertheless reduces the pro-
gramming available to the adult population to what is
suitable for children. **2400Butler v. Michigan, 352
U.S, 380, 383, 77 S.Ct, 524, 525-526. 1 L.Ed.2d 412
(1937); post, at 2417 (KENNEDY, J., concurring in
part, concurring in judgment in part, and dissenting in
part). Section 10(a) serves only to ensure that the
newly created access right will not require operators
to expose children to more unsuitable communica-
tions than would otherwise be the case. It is thus far
different in both purpose and effect from the provi-

sion at issue in Butler, which criminalized the sale of

certain books. 352 U.S.. at 381. 77 S.Ct., at 524-525.

In sum, § 10(a) constitutes a reasonable, viewpoint-
neutral limitation on a federally created access right
for certain cable programmers. Accordingly, [ would
affirm the judgment of the Court of Appeals as to this
provision.

1

As both Justice BREYER and Justice KENNEDY
have explained, the public, educational, and govern-
mental access channels that are regulated by § 10(c)
are not creations of the Federal Government. They
owe their existence to contracts forged between cable
operators and local cable franchising authorities.
Ante, at 2381, 2394-2395 {opinion of BREYER, 1.);
post, at 2407-2409, 2409-2410 (KENNEDY, J.,, con-
cuwrring in part, concurring in judgment in part, and
dissenting in part).

As their name reflects, so-called PEG channels are
subject to a variety of local governmental controls
and regulations that-apart from any federal require-
ment-may result either in a prohibition or a require-
ment that certain types of programs be carried. Ante,
at 2394-2395 (opinion of BREYER, 1.). Presumably,
as Justice BREYER explains, the local authorities
seldom permit programming of the type described by
§ 10(c) to air. Ante, at 2395,

#7773 What is of critical importance to me, however,
is that if left to their own devices, those authorities
may choose to carry some programming that the Fed-
eral Government has decided to restrict. As 1 read §
10(c), the federa! statute would disable local govern~
ments from making that choice. It would inject feder-

ally authorized private censors into fora from which
they might otherwise be excluded, and it would there-
fore limit local fora that might otherwise be open to
all constitutionally protected speech. 22

FN3. Although in 1984 Congress essentially
barred cable operators fiom exercising edi-
torial control over PEG channels, see 47
U.S.C. § 531(e), § 10(c) does not merely re-
store the status quo gmte. Section 10{(c) au-
thorizes private operators to exercise edito-
rial discretion over “indecent” programming
even if the fianchising authority objects.
Under the pre-1984 practice, local franchis-
ing authorities were flee to exclude opera-
tors from exercising any such control on
PEG channels.

Section _10(c) operates as a direct restriction on
speech that, in the absence of federal intervention,
might flow freely. The Federal Government is there-
fore not entitled to the same leeway that I believe it
deserves when it enacts provisions, such as § 10(a),
that define the limits of federally created access
rights. See supra, at 2398-2399. The Federal Gov-
ernment has no more entitlement to restrict the power
of a local authority to disseminate materials on chan-
nels of its own creation, than it has to restrict the
power of cable operators to do so on channels that
they own. In this respect, I agree entirely with Justice
KENNEDY, save for his designation of these chan-
nels as public fora.

That is not to say that the Federal Government may
not impose restrictions on the dissemination of inde-
cent materials on cable television. Although indecent
speech is protected by the First Amendment, the
Government may have a compelling interest in pro-
tecting children from indecent speech on such a per-
vasive medium. Sable Communications of Cal, Inc.
v. FCC 492 U.S. 115,109 S.Ct. 2829, 106 L.Ed.2d
93 (1989} FCC v, Pacifica Foundation. 438 U.S.
726. 98 S.Ct. 3026, 57 L.Ed.2d 1073 (1978). When
the Government*774 acts to suppress directly the
dissemination of such speech, however, it may not
rely solely on speculation and conjecture. See Sable
Communications of Cal., In¢ v, FCC 492 U.S, at
129-131,.109 S.Ct., at 2838-2839,

Justice BREYER persuasively demonstrates that the
Government has made no effort to identify the harm
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caused by permitting local franchising authorities to
determine®*2401 the gquantum of so-called “inde-
cent” speech that may be aired in their communities.
Ante, at 2395-2397. Nor has the Government at-
tempted to determine whether the intervention of the
discretionary censorial authority of a private cable
operator constitutes an appropriately limited means
of addressing that harm. Ibid Given the direct nature
of the restriction on speech that § 10(c) imposes, the
Governnent has failed to carry its burden of justifica-
tion. Accordingly, 1 agree that the judgment of the
Court of Appeals with respect to § 10(c) should be
reversed.

Justice SOUTER, congurring.

Justice KENNEDY's separate opinion stresses the
worthy point that First Amendment values generally
are well served by categorizing speech protection
according to the respective characters of the expres-
sion, its context, and the restriction at issue. Review-
ing speech regulations under fairly strict categorical
rules keeps the starch in the standards for those mo-
ments when the daily polmcs cries loudest for limit-
ing what may be said = L Justice KENNEDY sees no
warrant in these cases for anything but a categorical
and vule-based approach applying a fixed level of
scrutiny, the strictest, to judge the content-based pro-
visions of §§ 10(a), (b), and (c), and he accordingly
faults the principal opinion *775 for declining to de-
cide the precise doctrinal categories that should gov-
ern the issue at hand. The value of the categorical
approach generally to First Amendment security
prompts a word to explain why I join the Court's un-
willingness to announce a definitive categorical
analysis in this case.

FNI, See, e.g., Blasi, The Pathological Per-
spective and the First Amendment 83
Colum. L.Rev, 449, 474 (1985) (arguing that
“courts ... should place a premium on con-
fining the range of discretion left to future
decisionmakers who will be called upon to
make judgments when pathological pres-
sures are most intense™).

Neither the speech nor the limitation at issue here
may be categorized simply by content. Our prior case
most nearly on point dealt not with a flat restriction
covering a separate category of indecency at the First
Amendment's periphery, but with less than a total
ban, directed to instances of indecent speech easily
available to children through broadcasts readily re-

ceived in the household and difficult or impossible to
control without immediate supervision. See FCC v
Pacifica Foundation, 438 U.S. 726, 747, 98 S.Ci
3026. 3039, 57 L.Ed.2d 1073 {1978} (plurality opin-
iom) (“It is a characteristic of speech such as this that
both its capacity to offend and xts ‘social value’

vary with the circumstances”) 22 1t is not surpnsmo
that so contextually complex a category was not ex-
pxessiy assigned a standard level of scrutiny for re-
viewing the Government's limitation at issue there.X

EN2Z. Ow indecency cases since Pacifica
have likewise tuned as much on the context
or medium of the speech as on its content.
See, eg, Sable Communications_of Cal.,
Inc. v. FCC_ 492 US, 115, 127-128, 109
S.Ct. 2829 2837-2838. 106 1.Ed2d 93
(1989) (distinguishing Pacifica in part on
the ground that the telephonic medium at is-
sue was less infrusive than broadcast televi-
sion); Renton v. Plavtime Theatres. Inc.. 473
U.S. 41. 47. 54, 106 _S.Ct. 925, 932, 86
L.Ed.2d 29 (1986) (permitiing zoning regu-
lation of adult theaters based on their “sec-
ondary effects™); Bethel School Dist No.
403 v, Fraser, 478 U.S. 675. 685-686. 106
S.Ci. 3159, 3165-3166. 92 L.Ed.2d 549
(1986) (upholding restriction on indecent
speech in a public school).

FN3. Our analysis of another important
strand of the present cases, the right of own-
ers of the means of communication to refuse
to serve as conduits for messages they dis-
like, has been equally contextual. Compare
Red Lion Broadecasting Co. v. FCC. 395
U.S. 367. 89 S.Ct. 1794, 23 L.Ed2d 371
(1969) (upholding a right-of-reply require-
ment in the broadcasting context), with
Miami_Herald Publishing Co. v. Tornillo,
418 US. 241. 94 S.Ct. 2831, 41 L.Ed2d
730 (1974) (rejecting such a requirement for
print journalism),

Nor does the fact that we deal in these cases with
cable transmission necessarily suggest that a simple
category subject*776 to a standard level of scrutiny
ought to be recognized at this point; while we have
found cable television different from broadcast with
respect to the factors justifying intrusive access re-
quirements under the rule in Red Lion Broadeasting

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.



116 8.Ct. 2374

Page 30

518 U.S. 727, 116 S.Ct. 2374, 135 L Ed.2d 888, 64 USLW 4706, 96 Cal. Daily Op. Serv. 4792, 96 Daily Journal

D.A.R. 7697, 3 Communications Reg. (P&F) 545
(Cite as: 518 U.S. 727,116 S8.Ct. 2374)

Co. v. FCC, 395 U.8. 367, 89 S.Ct. 1794. 23 L.Ed.2d
371 (1969), see Turner Broadcasting System, Inc. v.
FCC 512 11.8. 622, 638-639. 114 SCt. 2443, 2456-
2457. 129 L.Ed.2d 497 (1994} (finding that Red Lion
's spectrum scarcity rationale had no application to
cable), today's plurality *%2402 opinion rightly ob-
serves that the characteristies of broadcast radio that
rendered indecency particularly threatening in
Pacifica, that is, its intrusion into the house and ac-
cessibility to children, are also present in the case of
cable television, ante, at 2386. It would seem, then,
that the appropriate category for cable indecency
should be as contextually detailed as the Pacifica
example, and settling upon a definitive level-of-
scrutiny rule of review for so complex a category
would require a subtle judgment; but there is even
more to be considered, enough more to demand a
subtlety tantarnount to prescience.

All of the relevant characteristics of cable are pres-
ently in a state of technological and regulatory flux.
Recent and far-reaching legislation not only affects
the technical feasibility of parental control over chil-
dren's access to undesirable material, see, e.g., Tele-
communications Act of 1996, § 551, 110 Stat, 139-
142 (provision for “V-chip” to block sexually explicit
or violent programs), but portends fundamental
changes in the competitive structure of the industry
and, therefore, the ability of individual entities to act
as bottlenecks to the free flow of information, see
Title III, id, at 114-128 (promoting competition in
cable services). As cable and telephone companies
begin their competition for control over the single
wire that will carry both their services, we can hardly
settle rules for review of regulation on the assump-
tion that cable will remain a separable and useful
category of First Amendment scrutiny. And as broad-
cast, cable, and the cybertechnology of the Internet
and the World Wide Web approach the day of using a
common receiver, we can *777 hardly assume that
standards for judging the regulation of one of them
will not have immense, but now unknown and un-
knowable, effects on the others. ™2

FN4, See, e.g,, Lynch, Speedier Access: Ca-
ble and Phone Companies Compete, at
http:/Awvww.usatoday.com/life/cyber/bonus/e
b006.htm (June 17, 1996) (describing cable
modem technology); Gateway 2000 ships
first Destination big screen TV-PC's, at

http://

www.gw2k com/corpinfo/press/1996/destin.
htm (Apr. 29, 1996) (describing computer
with both cable TV and Internet reception
capability).

Accordingly, in charting a course that will permit
reasonable regulation in light of the values in compe-
tition, we have to accept the likelihood that the media
of communication will become less categorical and
more protean. Because we cannot be confident that
for purposes of judging speech restrictions it will
continue to make sense to distinguish cable from
other technologies, and because we know that
changes in these regulated technologies will enor-
mously alter the structure of regulation iiself, we
should be shy about saying the final word today
about what will be accepted as reasonable tomorrow.
In my own ignorance I have to accept the real possi-
bility that “if we had to decide today ... just what the
First Amendment should mean in cyberspace, ... we
would get it fundementally wrong.” Lessig, The Path
of Cyberlaw, 104 Yale L.J, 1743, 1745 (1993).

The upshot of appreciating the fluidity of the subject
that Congress must regulate is simply to accept the
fact that not every nuance of our old standards will
necessarily do for the new technology, and that a
proper choice among existing doctrinal categories is
not obvious. Rather than definitively seitling the is-
sue now, Justice BREYER wisely reasons by direct
analogy rather than by rule, concluding that the
speech and the restriction at issue in these cases may
usefully be measured against the ones at issue in
Pacifica.™ If *778 that means it will take some time
before reaching a final method of review for cases
like these, there may be consolation in recalling that
16 years passed, from Roth y. United States. 354 U.8S.
476,77 S.Ct. 1304, 1 1..Ed.2d 1498 (1957}, to Miller
v, California 413 U.S, 15,93 S.Ct. 2607, 37 L.Ed.2d
419 (1973), before the modern obscenity rule jelled;
that it took over 40 years, from **2403Hague v
Commitiee for Industrial Qrganization. 307 U.S. 496.
59 S.Ct. 954, 83 L.Ed. 1423 (1939), to Perrv Ed
Assin. v, Perrv Local Educators’ Assn,, 460 U.S. 37,
103 S.Ct. 948. 74 L.Ed.2d 794 (1983), for the public
forum category to settle out; and that a round half-
century passed before the clear and present danger of
Schenck v. United States, 249 U.S. 47. 39 S.Ct 247,
63 L.Ed. 470 (1919), evolved into the modem in-
citement rule of Brandenburg v, Ohio. 395 U.S. 444,
89 S.Ct. 1827. 23 L.Ed.2d 430 (1969) (per curiam).
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FNS5. See, eg. Sunstein, On Analogical
Reasoning, 106_Harv. L.Rev. 741, 786
(1993) (observing that analogical reasoring
permits “greater flexibility ... over {ime”);
Sullivan, Post-Liberal Judging: The Roles of

L.Rev. 293, 295 n. 6 (1992) (noting that
“once the categories are established ... the
categorical mode leads to briefs and argu-
ments that concentrate much more on
threshold characterization than on compara-
tive analysis™).

I cannot guess how much time will go by until the
technologies of communication before us today have
matured and their relationships become known. But
until a category of indecency can be defined both
with reference to the new technology and with a
prospect of durability, the job of the courts will be
just what Justice BREYER does today: recognizing
established First Amendment interests through a
close analysis that constrains the Congress, without
wholly incapacitating it in all matters of the signifi-
cance apparent here, maintaining the high value of
open communication, measuring the costs of regula-
tion by exact attention to fact, and compiling a pedi-
gree of experience with the changing subject. These
are familiar judicial responsibilities in times when we
know too little to risk the finality of precision, and
attention to them will probably take us through the
communications revolution. Maybe the judicial obli-
gation to shoulder these responsibilities can itself be
captured by a much older rule, familiar to every doc-
tor of medicine: “First, do no harm.”

*779 Justice O'CONNOR, concwrring in part and
dissenting in part.

1 agree that § 10(a) is constitutional and that § 10(b)
is unconstitutional, and I join Parts L, 11, III, and V,
and the judgment in part. I am not persuaded, how-
ever, that the asserted “important differences™ be-
tween §§.10(a) and 10(c), ante, at 2394, are sufficient
to justify striking down § 10(c). I find the features
shared by §_10(a), which covers leased access chan-
nels, and § 10(c), which covers public access chan-
nels, to be more significant than the differences. For
that reason, I would find that § 10(c) also withstands
constitutional scrutiny.

Both §§ 10{a) and 10(c) serve an important govemn-
mental interest: the well-established compelling in-

terest of protecting children from exposure to inde-
cent material. See Sable Communications of Cal.,
Ine. v. FCC 492 U.S. 115. 126. 109 S.Ct. 2829,
2836-2837. 106 L.Ed.2d 93 (1989); Ginsherg v. New
York 390 U.S. 629. 6§39-640. 88 S.Ct. 1274, 1280-
1281, 20 L.Ed.2d 195 (1968). Cable television, like
broadcast television, is a medium that is uniquely
accessible to children, see anre, at 2386-2387, and, of
cowrse, children have equally easy access to public
access channels as to leased access channels. By
permitting a cable operator to prevent transmission of
patently offensive sex-related programming, §§ 10(a)
and 10(c) further the interest of protecting children.

Furthermore, both provisions are permissive. Neither
presents an outright ban on a category of speech,
such as we struck down in Sable Comnunications of
Cal, Inc. v. FCC. _supra. Sections 10{a) and 10{c)
leave to the cable operator the decision whether to
broadcast indecent programming, and, therefore, are
less restrictive than an absolute governmental ban.
Certainly § 10(c) is not more testrictive than § 10(a)
in this regard.

It is also significant that neither § 10(a) nor § 10(c) is
more restrictive than the governmental speech restric-
tion we upheld in FCC v. Pgcifica Foundation. 438
U.S. 726. 98 S.Ct. 3026, 57 L.Ed.2d 1073 (1978). 1
agree with Justice BREYER that we should not yet
undertake*780 fully to adapt our First Amendment
doctrine to the new context we confront here. Be-
cause we refrain from doing so, the precedent estab-
lished by Pacifica offers an important guide. Section
10(c), no less than § 10(a), is within the range of ac-
ceptability set by Pacifica. See ante, at 2386-2387.

The distinctions upon which the Court relies in decid-
ing that § 10(c) must fall while § 10(a) survives are
not, in my view, constitutionally significant. Much
emphasis is placed on the differences in the origins of
leased access and public access channels. To be sure,
the leased access channels covered by § 10(a) were a
product of the Federal Government, while the public
access channels at issue in § 10(c) arose as part of the
cable **2404 franchises awarded by municipalities,
see ante, at 2394-2395, but 1 am not persuaded that
the difference in the origin of the access channels is
sufficient to justify upholding § 10(a) and striking
down § 10(c). The interest in protecting children re-
mains the same, whether on a leased access channel
or a public access channel, and allowing the cable
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operator the option of prohibiting the transmission of
indecent speech seems a constitutionally permissible
means of addressing that interest. Nor is the fact that
public access programming may be subject to super-
visory systems in addition to the cable operator, see
ante, at 2394-2395, sufficient in my mind to render §
10(c) so ill tailored to its goal as to be unconstitu-
tional.

Given the compelling interest served by § 10(c), its
permissive nature, and its fit within our precedent, I
would hold § 10(c), like § 10(a), constitutional.

Justice KENNEDY, with whom Justice GINSBURG
'joins, concurring in part, concurring in the judgment
in part, and dissenting in part.

The plurality opinion, insofar as it upholds § 10(a} of
the 1992 Cable Act, is adrift. The opinion treats con-
cepts such as public forum, broadcaster, and common
carrier as mere labels rather than as categories with
settled legal significance;*781 it applies no standard,
and by this omission loses sight of existing First
Amendment doctrine. When confronted with a threat
to free speech in the context of an emerging technol-
ogzy, we ought to have the discipline to analyze the
case by reference to existing elaborations of constant
First Amendment principles. This is the essence of
the case-by-case approach to ensuring protection of
speech under the First Amendment, even in novel
settings. Rather than undertake this task, however,
the plurality just declares that, all things considered,
§ 10(a) seems fine. I think the implications of our
past cases for these cases are clearer than the plurality
suggests; and they require us to hold § 10(a) invalid.
Though I join Part IIf of the opinion (there for the
Court) striking down § 10(b) of the Act, and concur
in the judgment that § 10(c) is unconstitutional, with
respect 1 dissent from the remainder.

I

Two provisions of the 1992 Act, §§ 10(a) and (c),
authorize the operator of a cable system to exclude
certain programming from two different kinds of
channels. Section_10(a) concerns leased access chan-
nels. These are channels the cable operator is re-
quired by federal law to make available to unaffili-
ated programmers without exercising any control
over program content. The statute allows a cable op-
erator to enforce a written and published policy of
prohibiting on these channels any programming it
“reasonably believes describes or depicts sexual or

excretory activities or organs in a patently offensive
manner as measured by contemporary community
standards,” speech we can refer o as “indecent pro-
gramming.”

Section 10(c) involves public, educational, and gov-
ernmental access channels (or PEG access channels,
as they are known). These are channels set aside for
use by members of the public, governmental authori-
ties, and local school systems. As interpreted by the
Federal Communications Commission (FCC), § 16(c)
requires the agency to make regulations*782 ena-
bling cable operators to prohibit indecent program-
ming on PEG access channels. See anfe, at 2381~
2382 (quoting statutory provisions in full and dis-
cussing interpretive regulations). ™

FN* The Telecommunications Act of 1996,
§§ 506(a), (b), 110 Stat. 136, 137, permits a
cable operator to refuse to wransmit any
leased or public access program or portion
thereof which contains “obscenity, inde-
cency, or nudity.” The constitutionality of
the 1996 amendments, to the extent they dif-
fer from the provisions here, is not before
us.

Though the two provisions differ in significant re-
spects, they have common flaws. In both instances,
Congress singles out one sort of speech for vuiner-
ability to private censorship in a context where con-
tent-based discrimination is not otherwise permitted.
The plurality at least recognizes this as state action,
ante, at 2382, avoiding the mistake made by the
Court of Appeals, Allignce for Community Media .
ECC. 56 F.3d 105, 112-121 {C.A.D.C.1995). State
action lies in the enactment of a statute altering legal
relations **2405 between persons, including the se-
lective withdrawal from one group of legal protec-
tions against private acts, regardless of whether the
private acts are atiributable to the State. Cf. Hunter v.
Erickson, 393 U.S. 385, 389-390. 89 S.Ct. 557. 538-
560,21 L.Ed.2d 616 (1969) (state action under the
Fourteenth Amendment).

The plurality balks at taking the next step, however,
which is to advise us what standard it applies to de-
termine whether the state action conforms to the First
Amendment. Sections 10(a) and (c) disadvantage
nonobscene, indecent programming, a protected cate-
gory of expression, Sable Communications of Cal.,
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Inc_v. FCC 492 US 115 126, 109 S.Ct. 2839,
2836-2837. 106 L.Ed.2d 93 {1989), on the basis of its
content. The Constitution in general does not tolerate
content-based restriction of or discrimination
against, speech. R4, V. v. St Paul 505 U.S. 377. 382.
112 S.Ct, 2538, 2542. 120 L[.Ed.2d 305 (1992
(*Content-based regulations are presumptively inva-
1id*); Carev v. Brown, 447 US. 455, 461-463. 100
S.Ct. 2286, 2290-2291. 65 L.Ed.2d 263 (1980);
Police Dept. of Chicago v, Mosley, 408 U.S. 92, 96,
92 S.Ct. 2286, 2290, 33 L.Ed.2d 212 (1972). In the
*783 realm of speech and expression, the First
Amendment envisions the citizen shaping the gov-
ernment, not the reverse; it temoves “governmental
restraints from the arena of public discussion, putting
the decision as to what views shall be voiced largely
into the hands of each of us, in the hope that use of
such freedom will ultimately produce a more capable
citizenry and more perfect polity.” Cohen v. Califor-
nig, 403 11.S. 15.24. 91 S.Ct. 1780. 1788. 29 L.Ed.2d
284 (1971). “[E]ach person should decide for himself
or herself the ideas and beliefs deserving of expres-
sion, consideration, and adherence. Our political sys-
tem and cultural life rest upon this ideal” Turner
Broadcasting Svstem, Ine. v. FCC 312 U.S. 622,
641, 114 S.Ct. 2445, 2458, 129 L.Ed.2d 497 (19%4).
We therefore have given “the most exacting scrutiny
to regulations that suppress, disadvantage, or impose
differential burdens upon speech because of its con-
tent.” /d., at 642, 114 §.Ct.. at 2439,

Sections _10(a) and (c) are unusual. They do not re-
quire direct action against spsech, but do authorize a
cable operator to deny the use of its property to cer-
tain forms of speech. As a general matter, a private
person may exclude certain speakers from his or her
property without violating the First Amendment,
Hudgens v. NLRB, 424 U.S, 507. 96 S.Ct, 1029, 47
L.Ed.2d 196 (1976), and if §§_10(a) and {(c) were no
more than affirmations of this principle they might be
unremarkable. Access channels, however, are prop-
erty of the cable operator, dedicated or otherwise
reserved for programming of other speakers or the
government. A public access channel is a public fo-
rum, and laws requiring leased access channels create
common-carrier obligations. When the government
identifies certain speech on the basis of its content as
vulnerable to exclusion from a common carrier or
public forum, strict scrutiny applies. These laws can-
not survive this exacting review. However compel-
ling Congress' interest in shielding children from
indecent programming, the provisions In these cases

are not drawn with enough care to withstand scrutiny
under owr precedents.

*784 11

Before engaging the complexities of cable access
channels and explaining my reasons for thinking all
of § 10 unconstitutional, I start with the most disturb-
ing aspect of the plurality opinion: its evasion of any
clear legal standard in deciding these cases. See ante,
at 2385 (disavowing need to “declare which, among
the many applications of the general approach that
this Cowrt has developed over the years, we are ap-
plying here™).

The plurality begins its flight from standards with a
number of assertions nobody disputes. I agree, of
course, that it would be unwise “to declare a rigid
single standard, good for now and for all future me-
dia and purposes,”ibid 1 do think it necessary, how-
ever, to decide what standard applies to discrimina-
tion against indecent programming on cable access
channels in the present state of the industry. We owe
at least that much to public and leased access pro-
grammers whose speech is put at risk nationwide by
these laws.

*%2406 In a similar vein, we are admonished, these
cases are complicated, not simple; the importance of
contextual review, we are told, cannot be evaded by
recourse to simple analogies. Ante, at 2384-2386,
2388. All this is true, but use of a standard does not
foreclose consideration of context. Indeed, if strict
scrutiny is an instance of “judicial formulas so rigid
that they become a straitjacket that disables govern-
ment from responding to serious problems,”anfe, at
2385, this is a grave indictment of our First Amend-
ment jurisprudence, which relies on strict scrutiny in
a number of settings where context is important. [
have expressed misgivings about judicial balancing
504 U.S. 191. 211-212, 112 S.Ct. 1846, 1857-1858.
119 1..Ed.2d 5 (1992) (concurring opinion); Simon &
Schuster. [nc. v, Members_of N.Y. State Crime Vic-
tims Bd. 502 U.S. 105. 124-125, 112 S.Ct. 501, 512~
513. 116 L.Ed.2d 476 (1991) (opinion concurring in
judgment), but strict scrutiny at least confines the
balancing process in a manner pro tective of speech;
it does not disable government from addressing seri-
ous problems, *785 but does ensure that the solutions
do not sacrifice speech to a greater extent than neces-
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sary.

The plurality claims its resistance to standards is in
keeping with our case law, where we have shown a
willingness to be flexible in confronting novel First
Amendment problems. The cases it cites, anre, at

2384-2385, however, demonstrate the opposite of

what the plurality supposes: In each, we developed
specialized or more or less stringent standards when
certain contexts demanded them; we did not avoid
the use of standards altogether. Indeed, the creation
of standards and adherence to them, even when it
means affording protection to speech unpopular or
distasteful, is the central achievement of our First
Amendment jurisprudence. Standards are the means
by which we state in advance how to test a law's va-
lidity, rather than letting the height of the bar be de-
termined by the apparent exigencies of the day. They
also provide notice and fair warning to those who
must predict how the courts will respond to attempts
to suppress their speech. Yet formulations like strict
scrutiny, used in a number of constitutional settings
to ensure that the inequities of the moment are subos-
dinated to commitments made for the long run, see
Stmon & Schuster, supra, at 115-116. 112 S.Ct.. at
507-508; Perry £d. Assn. y. Perrv Local Educators’
Assn.. 460 U.S. 37, 45 103 S.Ct. 948, 954-955. 74
L.Ed.2d 794 (1983), mean little if they can be wa-
tered down whenever they seem too strong. They
mean still less if they can be ignored altogether when
considering a case not on all fours with what we have
seen before.

The plurality seems distracted by the many changes
in technology and competition in the cable industry.
See ante, at 2384.2385; anmte, at 2401-2402
(SOUTER, J,, concurring). The laws challenged here,
however, do not retool the structure of the cable in-
dustry or {with the exception of § 10(b)) involve in-
tricate technologies. The straightfor ward issue here
is whether the Government can deprive certain
speakers, on the basis of the content of their speech,
of protections afforded*786 all others. There is no
reason to discard our existing First Amendment juris-
prudence in answering this question.

While it protests against standards, the plurality does
seem to favor one formulation of the question in
these cases: namely, whether the Act “properly ad-
dresses an extremely important problem, without
imposing, in light of the relevant interests, an unnec-

essarily great restriction on speech.” Ante, at 2385,
{Though the plurality fiowns on any effort to setile
on a form of words, it likes this formulation well
encugh to repeat it; see ante, at 2385.) This descrip-
tion of the guestion accomplishes little, save to clutter
our First Amendment case law by adding an untested
rule with an uncertain relationship to the others we
use to evaluate laws restricting speech. The plurality
cannot bring itself to apply strict scrutiny, yet realizes
it cannot decide these cases without uttering some
sort of standard; so it has settled for synonyms.
“ICllose judicial scrutiny,” ibid, is substituted for
strict scrutiny, and “extremely important problem,”
ante, at 2385, or “extraordinary proble[m],” ante, at
2385, is substituted for “compelling interest.” The
admonition that the restriction not be unnecessar-
ily**2407 great in light of the interest it serves, ante,
at 2385, is substituted for the usual narrow tailoring
requirements. All we know about the substitutes is
that they are inferior to their antecedents. We are told
the Act must be “appropriately tailored,” anre, at
2383, “sufficiently tailored,” ante, at 23835, or “care-
fully and appropriately addressed,” ante, at 2388, to
the problems at hand-anything, evidently, except nar-
rowly tailored.

These restatements have unfortunate consequences.
The first is to make principles intended to protect
speech easy to manipulate, The words end up being a
legalistic cover for an ad hoc balancing of interests;
in this respect the plurality succeeds after all in
avoiding the use of a standard. Second, the plurality's
exercise in pushing around synonyms for the words
of our usual standards will sow confusion in the
courts bound by our precedents. Those courts, and
lawyers in the *787 communications field, now will
have to discern what difference there is between the
formulation the plurality applies today and our usual
strict scrutiny. [ can offer little guidance, except to
note the unprotective outcome the plurality reaches
here. This is why comparisons and analogies to other
areas of our First Amendment case law become a
responsibility, rather than the luxury the plurality
considers them to be. The comparisons provide disci-
pline to the Court and guidance for others, and give
clear content to our standards-all the things I find
missing in the plurality’s opinion. The novelty and
complexity of these cases is a reason to look for help
from other areas of our First Amendment jurispru-
dence, not a license to wander into uncharted areas of
the law with no compass other than our own opinions
about good policy.
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Another troubling aspect of the plurality's approach is
its suggestion that Congress has more leeway than
usual to enact restrictions on speech where emerging
technologies are concerned, because we are unsuie
what standard should be used to assess them. Justice
SOUTER recommends to the Court the precept, *
‘First, do no harm,” ” ante, at 2403.The question,
though, is whether the harm Is in sustaining the law
or striking it down, If the plurality is concerned about
technology's direction, it ought to begin by allowing
speech, not suppressing it. We have before us an ur-
gent claim for relief against content-based discrimi-
nation, not & dry run.

I turn now to the issues presented, and explain why
strict scrutiny is warranted.

1
A

Cable operators deliver programming from four
sources: retransmission of broadcast stations; pro-
gramming purchased from professional vendors (in-
cluding national services like ESPN and Nickelo-
deon) and delivered by satellite; programs*788 cre-
ated by the cable operator itself; and access channels
(PEG and leased), the two kinds of programming at
issue here. See Mueller, Note, Controversial Pro-
gramming on_ Cable Television's Public Access
Channels: The Limits of Governmental Response, 38

AR A A AL T A - LA e B4

Mueller). See also Turner Broadeasting, 512 U.S.. at
628-629. 114 S.Ct.. at 2452,

PEG access channels grew out of local initiatives in
the late 1960's and early 1970's, before the Federal
Government began regulating cable television. Muel-
ler 1061, Local franchising was the first form of ca-
bie regulation, arising from the need of localities to
control access to public rights-of-way and easements
and to minimize disruption to traffic and other public
activity from the laying of cable lines. See D. Bren-
ner, M. Price, & M. Meyerson, Cable Television and
Other Nonbroadeast Video § 3.01{3] (1996) (herein-
after Brenner); Jurner Broadeasting. supra. at 628,
114 S.Ct.. at 2452 (“[T]he cable medium may depend
for its very existence upon express permission from
local governing authorities™). A local government
would set up a franchise authority to oversee the ca-

ble system and to negotiate a franchise agreement
specifying the cable operator’s rights and obligations.
See Brenner § 3.01; § 3.01[4] (discussing States
where local franchising has now been displaced by
state regulation). Cf. 47 U.S8.C. § 522(10)} (defining
franchise authority). A franchise, now mandatory
under federal law except for systems **2408 operat-
ing without them prior to 1984, § 541(b), is an au-
thorization, akin to a license, by a franchise authority
permitting the construction or operation of a cable
system. § S522(8). From the early 1970's onward,
franchise authorities began Tequiring operators to set
aside access channels as a condition of the franchise.
See Mueller 1061-1062; D. Agosta, C. Rogoff, & A.
Norman, The Participate Report: A Case Study of
Public Access Cable Television in New York State
24 (1990) (hereinafier Agosta), attached as Exhibit K
to Joint Comments for the Alliance for *789 Com-
munity Media et al., filed with the FCC under MM
Docket No. 92-258 (hereinafter FCC Record).

The FCC entered the arena in 1972, requiring the
cable companies servicing the country's largest tele-
vision markets to set aside four access channels (one
each for public, educational, governmental, and
leased programming) by a date certain, and to add
channel capacity if necessary to meet the require-
ment. Cable Television Report _and Order, 36
F.C.C2d 141, 189-198 (1972). See also In _re
Amendment of Part 76 of the Commission's Rules and
Regulations Concerning the Cable Television Chai-
nel Capacity_and Access Channel Requirements_of
Section 76.251. 5% F.C.C.2d 294, 303. 321 (1976)
(modifying the 1972 rules). We struck down the ac-
cess rules as beyond the FCC's authority under the
Communications Act of 1934. FCC v. Midwest Video
Corp.. 440 11.S. 689, 708-709. 99 S.Ct. 1435, 1445-
1446, 59 1..Ed.2d 692 {1979),

When Congress turned its attention to PEG access
channels in 1984, it recognized that “reasonable
third-party access 1o cable systems will mean a wide
diversity of information sources for the public-the
fundamental goal of the First Amendment-without
the need to regulate the content of programming pro-
vided over cable” H.R.Rep. No. 98-934. p. 30
(1984), U.S.Code Cong. & AdminNews 1984, p.
4667. 1t declined, however, to set new federal man-
dates or authorize the FCC to do so. Since “[ajlmost
all recent franchise agreements provide for access by
local governments, schools, and non-profit and com-
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munity groups” over some channels, the 1984 Act
instead “continue[d] the policy of allowing cities to
specify in cable franchises that channel capacity and
other facilities be devoted to such use.” Ibid.

Section 611 of the Communications Act of 1934,
added by the Cable Communications Policy Act of
1984 (1984 Act), authorized local franchise authori-
ties to require cable operators to set aside channel
capacity for PEG access when seeking new fran-
chises or renewal of old ones. 47 U.S.C. § 531(b).
*700 Franchise authorities may enforce franchise
agreements, § 531(c), but they lack the power to im-
pose requirements beyond these authorized by fed-
eral law, § 531(a). But cf. § 557(a) (grandfathering as
valid all pre-1984 franchise agreements for the re-
mainder of their term). Federal law also allows a
franchise authority to “require adequate assurance
that the cable operator will provide adequate public,
educational, and governmental access channel capac-
ity, facilities, or financial support.” § 541(a)(4)(B).
Prior to the passage of § 10(c) of the 1992 Act, the
cable operator, save for implementing provisions of
its franchise agreement limiting obscene or otherwise
constitutionally unprotected cable programming, §
544(d), was forbidden any editorial control over PEG
access channels, 47 U.S.C. § 531{e) (1988 ed.}.

Congress has not, in the 1984 Act or since, defined
what public, educational, or governmental access
means or placed substantive limits on the types of
programming on those channels. Those tasks are left
to franchise agreements, so long as the channels
comport in some sense with the industry practice to
which Congress referred in the statute.

My principal concern is with public access channels
{the P of PEG). These are the channels open to pro-
gramming by members of the public. Petitioners here
include public access programmers and viewers who
watch their shows. By contrast, educational and gov-
emmental access channels (the E and G _of PEQ)
SETve o SpeReTS U ANy Franchises, educa-
Tional chanmels are controlled by local school sys-
terns, which use them to provide school information
and educational programs. Governmental access
#3409 chennels are committed by the cable fran-
chifse to the local municipal government, which uses
Themm to distribute information to constituents on pub-
Tic affairs, Mueller TUB5-1066. No local governmen-
tal entity or school system has petitioned for relief in

these cases, and none of the petitioners who are
viewers has asserted an interest in viewing educa-
tional or governmental programming or briefed the
relevant issues.

*791B

The public access channels established by franchise
agreements tend to have certain traits. They are avail-
able at low or no cost to members of the public, often
on a first-come, first-served basis. Bremner §
6.04[31[a]-[b], at 6-38. The programmer on one of
these channels most often has complete control over,
as well as Hability for, the content of its show. Ibid,
Mueller 1064. The entity managing the technical as-
pests of public access, such as scheduling and trans-
rission, is not always the cable operator; it may be
the local povernment or a third party that runs the
access centers, which are facilities made available for
the public to produce programs and transmit them on
the access channels, Brenner § 6.04[7], at 6-48.

Public access channels meet the definition of a public
forum. We have recognized two kinds of public fora.
The first and most familiar are traditional public fora,
like streets, sidewalks, and parks, which by custom
have long been open for public assembly and dis-
course. Perry. 460 U.S., at 45, 103 S.Ct.. at 954-955;
Hague v. Committee for Industrial Orgaenization, 347
10.8. 496. 513, 59 S.Ct. 954, 963.964. 83 L.Ed. 1423
(1939) (opinion of Raberts, 1.}, “The second category
of public property is the designated public forum,
whether of a limited or unlimited character-property
that the State has opened for expressive activity by
part or all of the public” [nternational Soc. for

Krishna Consciousness. Inc. v, Lee, 505 U.S. 672,
678. 112 S.Ct. 2701, 2705, 120 L.Ed.2d 541 (1992).

Public access channels fall in the second category.
Required by the franchise authority as a condition of
the franchise and open to all comers, they are a des-
ignated public forum of unlimited character. The
House Report for the 1984 Act is consistent with this
view. It characterized public access channels as “the
video equivalent of the speaker's soap box or the
electronic parallel to the printed leaflet, They provide
groups and individuals who generally have not had
access to the electronic media with the opportunity to
become sources of information in the electronic mar-
ketplace*792 of ideas.” H.R.Rep. No. 98-934, supra,
at 30,U.5.Code Cong. & AdminNews 1984, p. 4667.
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Public fora do not have to be physical gathering

places, Rosenberger v. Rector and Visitors of Univ. of

Vo 515 U.S. 819. 830. 115 S.Ct. 2510, 2517, 132
L.Ed.2d 700 (1993). nor are they limited to property
owned by the government, Cornelins v. NAACP Le-
gal Defense & Ed, Fund, Inc,, 473 U.S. 788, 800. 105
§.Ct. 3439, 3447-3448, 87 L.Ed.2d 367 (1983). In-
deed, in the majority of jurisdictions, title to some of
the most traditional of public fora, streets and side-
walks, remains in private hands. 10A E. McQuillin,
Law of Municipal Corporations § 30.32 (3d ed.1990);
Hagne, supro. at 515, 59 S.Ct.. at 964 (“Wherever the
title of streets and parks may rest, they have imme-
morially been held in frust for the use of the public
and, time out of mind, have been used for purposes of
assembly, communicating thoughts between citizens,
and discussing public questions”). Public access
channels are analogous; they are public fora even
though they operate over property to which the cable
operator holds title.

It is important to understand that public access chan-
nels are public fora created by local or state govern-
ments in the cable franchise. Section § 10(c) does
not, as the Court of Appeals thought, just return right-
ful First Amendment discretion to the cable operator,
see Alliance for Community Media, 56 F.3d. at 114.
Cable operators have First Amendment rights, of
course; restrictions on entry into the cable business
may be challenged under the First Amendment, Los
Angeles v. Preferred Communications, Inc., 476 U.S.
488, 494, 106 S.Ct. 2034, 2037-2038, 90 1. Ed.2d 480
{1986), and a cable operator’s activities in originating
programs or exercising editorial discretion over pro-
grams others provide on its system also are protected,
#*%2410 Turner Broadcasting, 512 U.S.. at 636, 114
S.Ct.. at 2436, But cf. id, at 656, 115 S.Ct.. at 2466
(distinguishing discretion of cable operators from that
of newspaper editors). Yet the editorial discretion of
a cable operator is a function of the cable franchise it
receives from local government. The operator's right
to exercise any editorial discretion over cable service
disappears if its franchise is terminated. See 47
U.S.C._§ 541(b) (cable service may not *793 be of-
fered without a franchise);, § 346 (prescribing proce-
dures and standards for remewal). Cf. Brenmer §
3.07[9}{a] (franchise terms of 15 years are the norm);
§ 3.07[15] (typical franchise agreements recognize
the absolute right of the franchiser to refuse renewal
at expiration of term). If the franchise is transferred
to another, so is the right of editorial discretion. The
cable operator may own the cables transmitting the

signal, but it is the franchise-the agreement between
the cable operator and the local government-that allo-
cates some channels to the full discretion of the cable
operator while reserving others for public access.

In providing public access channels under their fran-
chise agreements, cable operators therefore are not
exercising their own First Amendment rights. They
serve as conduits for the speech of others. Cf
PruneYard Shopping Center v._Robins, 447 U.S. 74
87. 100 S.Ct, 2035. 2044. 64 1.Ed.2d 741 (1980).
Section 10(c) thus restores no power of editorial dis-
cretion over public access chanpels that the cable
operator once had; the discretion never existed. It
vests the cable operator with a power under federal
law, defined by reference to the content of speech, to
override the franchise agreement and undercut the
public forum the agreement creates. By enacting a
law in 1992 excluding indecent programming from
protection but retaining the prohibition on cable op-
erators' editorial control over all other protected
speech, the Federal Government at the same time
ratified the public-forum character of public access
channels but discriminated against certain speech
based on its content.

The plurality refuses to analyze public access chan-
nels as public fora because it is reluctant to decide
“the extent to which private property can be desig-
nated a public forum,”ante, at 2385. We need not
decide here any broad issue whether private property
can be declared a public forum by simple govern-
mental decree. That is not what happens in the crea-
tion of public access channels. Rather, in return for
granting cable operators easements to use public
rights-of-way*794 for their cable lines, local gov-
ernments have bargained for a right to use cable lines
for public access channels, Justice THOMAS resists
public-forum analysis because he sees no evidence of
a “formal easement.” Post, at 2427. Under general
principles of property law, no particular formalities
are necessary to create an easement. Easements may
be created by contract. 2 G. Thompson, Commentar-
ies on the Modern Law of Real Property §§ 331-332
(1980); 3 H. Tiffany, The Law of Real Property §
776 {3d ed.1939). A franchise agreement is a con-
tract, and in those agreements the cable operator sur-
renders his power to exclude certain programmers
from use of his property for specific purposes. A state
court confronted with the issue would likely hold the
franchise agreement to create a right of access
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equivalent to an easement in land. So one can even
view these cases as a local government's dedication
of its own property interest to speech by members of
the public. In any event, it seems to me clear that
when a local government contracts {0 use private
property for public expressive activity, it creates a
public forum.

Treating access channels as public fora does not just
place a label on them, as the plurality suggests, see
ante, at 2389, It defines the First Amendment rights
of speakers seeking to use the channels. When prop-
erty has been dedicated to public expressive activi-
ties, by tradition or government designation, access is
protected by the First Amendment. Regulations of
speech content in a designated public forum, whether
of Hmited or unlimited character, are “subject to the
highest scrutiny” and “survive only if they are nar-
rowly drawn to achieve a compelling state interest”
Lee 305 U.S.. at 678, 112 8.Ct. at 2705, Unless
there are reasons for applying a lesser standard, §
10(c) must satisfy this stringent review.

#2411 C

Leased access channels, as distinct from public ac-
cess channels, are those the cable operator must set
aside for unaffiliated*795 programmers who pay to
transmit shows of their own without the cable opera-
tor's creative assistance or editorial approval. In my
view, strict scrutiny also applies to § 10(a)'s authori-
zation to cable operators to exclude indecent pro-
gramming from these channels.

Congress created leased access channels in the 1984
Act. Section 612 of the Act, as amended, requires a
cable system with more than 36 channels to set aside
a certain percentage of its channels (up to 15%, de-
pending on the size of the system) “for commercial
use by persons unaffiliated with the operator.™ 47
U.S.C. § 332(b¥1). Commercial use means “provi-
sion of video programming, whether or not for
profit”§ 532(b)(5). When an unaffiliated program-
mer seeks access, the cable operator shall set “the
price, terms, and conditions of such use which are at
least sufficient to assure that such use will not ad-
versely affect the operation, financial condition, or
market development of the cable system,”§
532(c¥1). Cf. 47 CFR § 76.971 {1995} (rules govern-
ing terms and conditions of leased access). The price
may not exceed the maximum charged any unaffili-

ated programmer in the same program category for
the use of nonaccess channels. § 76.970. Aggrieved
programmers have recourse to federal diswict court
and the FCC (if there are repeated violations) to
compel access on appropriate terms. 47 1.8.C. §8

5332(d), ().

Before 1992, cable operators were forbidden editorial
control over any video programming on leased access
channels, and could not consider the content of the
programming except to set the price of access, 47
U.S.C. § 532(c)2) {1988 ed.). But cf 47 US.C. §
332(h) (prohibiting programs that are obscene or oth-
erwise unprotected under the Constitution on leased
access channels). Section 10(a) of the 1992 Act
modifies the no-discretion rule by allowing cable
operators to reject, pursuant to a written and pub-
lished policy, programs they reasonably believe to be
indecent. § 532(h). Under § 10(b) of the Act, any
indecent programming must be *796 segregated onto
one channel and blocked unless the subscriber re-
quests that the channel be provided to him. § 532(j);
47 CFR § 76.701 (1995).

Two distinctions between public and leased access
channels are important, First, whereas public access
channels are required by state and local franchise
authorities {subject to certain federal limitations),
leased access channels are created by federal law.
Second, whereas cable operators never have had edi-
torial discretion over public access channels under
their franchise agreements, the leased access provi-
sions of the 1984 Act take away channels the opera-
tor once controlled. Cf. Midwest Video, 440 U.S.. at
708. n. 17.99 S.Ct.. at 1443 n. 17 (federal mandates
“compelling cable operators indiscriminately to ac-
cept access programming will interfere with their
determinations regarding the total service offering to
be extended to subscribers™). In this sense, § 10(a)
now gives back to the operator some of the discretion
it had before Congress imposed leased access re-
quirements in the first place.

The constitutionality under Turner Broadcasting. 512
U.S.. at 665-668. 114 S.Ct.. at 2470-2471, 2472, of
requiring a cable operator to set aside leased access
channels is not before us. For purposes of these cases,
we should treat the cable operator's rights in these
channels as extinguished, and address the issue these
petitioners present: namely, whether the Government
can discriminate on the basis of content in affording
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protection to certain programmers. | cannot agree
with Justice THOMAS, post, at 2423-2424, that the
cable operator’s rights inform this analysis.

Laws requiring cable operators to provide leased ac-
cess are the practical equivalent of making them
common carriers, analogous in this respect to tele-
phone companies: They are obliged to provide a con-
duit for the speech of others. The plurality resists any
classification of leased access channels (as created in
the 1984 Act) as a common-carrier provision, anfe, at
2384, although we described in just those *797 terms
the access (including leased access) rules promul-
gated by the FCC in 1976:

*%2412 “The access rules plainly impose common-
carrier obligations on cable operators. Under the
rules, cable systems are reguired to hold out dedi-
cated channels on a first-come, nondiscriminatory
basis. Operators are prohibited from determining or
influencing the content of access programming.
And the rules delimit what operators may charge
for access and use of equipment.” Midwest Video.
440 U.S.. at 701-702. 99 S.Ct.. at 1447 (citations
and footnotes omitted).

Indeed, we struck down the FCC's rules as beyond
the agency's statutory authority at the time precisely
because they made cable operators common carriers.
Jd. at 702-709. 99 S.Ct. at 1442-1446. The FCC
characterizes § 612 as a form of common-carrier re-
quirement, App. to Pet. for Cert. 13%9a-140a, as does
the Government, Brief for Federal Respondents 23.

Section_10(a) authorizes cable operators to ban inde~
cent programming on leased access channels. We
have held that a law precluding a common carrier
from transmitting protected speech is subject to strict
scrutiny, Sable Communications. 492 U.S.. at 131,
109 S.Ct.. at 2839 (striking down ban on indecent
telephonic communications), but we have not had
occasion to consider the standard for reviewing a law,
such as § 10(a), permitting a carrier in its discretion
to exclude specified speech.

Laws removing common-carriage protection from a
single form of speech based on its content shouid be
reviewed under the same standard as content-based
restrictions on speech in a public forum, Making a
cable operator a common carrier does not create a
public forum in the sense of taking property from

private contro] and dedicating it to public use; rather,
regulations of a common carrier dictate the manner in
which private control is exercised. A common-
carriage *798 mandate, nonetheless, serves the same
function as a public forum. It ensures open, nondis-
criminatory access to the means of communication.
This purpose is evident in the stamte itself and in the
committee findings supporting it. Congress described
the leased access requirements as intended “to pro-
mote competition in the delivery of diverse sources
of video programming and to assure that the widest
possible diversity of information sources are made
available to the public from cable systems in a man-
ner consistent with growth and development of cable
systems.” 47 U.S.C. § 332(a). The House Committee
reporting the 1984 cable bill acknowledged that, in
general, market demand would prompt cable opera-
tors to provide diverse programming. It recoguized,
though, the incentives cable operators might have to
exclude “programming which represents a social or
political view point that a cable operator does not
wish to disseminate, or ... competes with a program
service already being provided by that cable system.”
H.R.Rep. No. 98-934 at 48, U.S.Code Cong. &
Admin.News 1984, p. 4685. In its view, the leased
access provisions were narrowly drawn structural
regulations of private industry, cf. Associated Press
v. United States, 326 U.S. 1. 65 S.Ct. 1416, 89 L.Ed.
2013 (1945), to enhance the free flow and diversity
of information available to the public without gov-
ermnmental intrusion into decisions about program
content. H.R. Rep. No. 98-934, supra._at 32-35. The
functional equivalence of designating a public forum
and mandating common carriage suggests the same
scrutiny should be applied to attempts in either set-
ting to impose content discrimination by law. Under
our precedents, the scrutiny is strict.

“The Constitution forbids a State to enforce certain
exclusions from a forum generally open to the pub-
lic even if it was not required to create the forum in
the first place. Widmar v, Vincent. 454 U.S, 263.
102 S.Ct. 269. 70 L .Ed.2d 440 (1981) (university
meeting facilities); Citv of Madison Joint School
District v. Wisconsin Emplovment Relations Coni-
429 U.S. 167. 97 S.Ct. 421, 50 L.Ed.2d 376
{1976} (schoo! board meeting); *799Southeastern
Promotions, Ltd v. Conrad. 420 U.S. 546,95 S.Ct.
1235, 43 1,.Ed.2d 448 (1973) (municipal theater).
Although a State is not required to indefinitely re~
tain the open character of the facility, as long as it
does so it is bound by the same standards as apply
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in a traditional public forum. Reasonable time,
place, and manner regulations**2413 are permissi-
ble, and a content-based prohibition must be nar-
rowly drawn to effectuate a compelling state inter-
est.” Perry, 460 U.S.. at 45-46. 103 S.Ct.. at 955
{footnote omitted).

In Police Dept. of Chicago v. Mosley, 408 U.S. 92,
92 S.Ct, 2286. 33 1..Ed.2d 212 {1972}, we made clear
that selective exclusions from a public forum were
unconstitutional. Invoking the First and Fourteenth
Amendments to strike down a city ordinance allow-
ing only labor picketing on any public way near
schools, we held the “government may not grant the
use of a forum to people whose views it finds accept-
able, but deny use to those wishing to express less
favored or more controversial views.” J/d._at 96. 92

“Once a forum is opened up to assembly or speaking
by some groups, government may not prohibit oth-
ers from assembling or speaking on the basis of
what they intend to say. Selective exclusions from
a public forum may not be based on content alone,
and may not be justified by reference to content
alone.” fbid,

Since the same standard applies to exclusions from
limited or unlimited designated public fora as from
traditional forums, Lee, 505 US,. at 678. 112 S.Ct.,
at 2703, there is no reason the kind of selective ex-
clusion we condemned in Aos/ey should be tolerated
here.

The plurality acknowledges content-based exclusions
from the right to use a common carrier could violate
the First Amendment. It tells us, however, that it is
wary of analogies to doctrines developed elsewhere,
and so does not address this issue. Ante, at 2388, This
newfound aversion to analogical reasoning strikes at
a process basic to legal analysis.¥800 See E. Levi, An
Introduction to Legal Reasoning 1-2 (1949). I am not
suggesting the plurality should look far afield to other
areas of law; these are settled First Amendment doc-
rines dealing with state action depriving certain
speakers of protections afforded to all others.

In all events, the plurality's unwillingness to consider
our public-forum precedents does not 1elieve it of the
burden of explaining why strict scrutiny should not
apply. Except in instances involving well-settled

U.S.. at 382-390. 112 8.Ct._ at 2542-2347 strict scru-
tiny is the baseline rule for reviewing any content-
based discrimination against speech. The purpose of
forum analysis is to determine whether, because of
the property or medium where speech takes place,
there should be any dispensation from this rule, See
Consolidated Edison Co. of N.Y. v. Public_Service
Comm'n of N.Y. 447 U.S. 330. 538-539, 100 S.Ct.
2326.2333-2334. 65 L. Ed.2d 319 {1980). In the con-
text of government property, we have recognized an
exception “{wlhere the government is acting as a
proprietor, managing its internal operations, rather
than acting as lawmaker with the power to regulate or
license,” and in those circumstances, we have said,
regulations of speech need only be reasonable and
viewpoint neutral. Lee supra. at 678-679. 112 S.Ct..
at 2703-2706. Here, of course, the Government has
not dedicated the cable operator's property for leased
access to serve some proprietary function of its own;
it has done so to provide a forum for a vital class of
programmers who otherwise would be excluded from
cable television.

The guestion remains whether a dispensation from
strict scrutiny might be appropriate becanse § 10(a)
restores in part an editorial discretion once exercised
by the cable operator over speech occurring on its
property. This is where public-forum doctrine gives
guidance. Common-carrier requirements of leased
access are little different in function from designated
public fora, and no different standard of review
should apply. It is not that the functional equivalence
of leased access channels to designated public fora
*801 compels strict scrutiny; rather, it simply mili-
tates against recognizing an exception to the normal
rule,

Perhaps, as the plurality suggests, amte, at 2388-
2389,8 10(a) should be treated as a limitation on a
forum rather than an exclusion from it. This would
not change the analysis, however. If Government has
a freer hand to draw content-based distinctions in
limiting a forum than in excluding someone from it,
the First Amendment would be a dead letter in desig-
nated public fora; every **2414 exclusion could be
recast as a limitation. See Post. Between Governance
and Management: the Historv and Theorv of the Pub-
lic Forum, 34 UCLA L.Rev. 1713, 1753 (1987). We
have allowed content-based limitations of public fora,
but only when necessary to serve specific institu-
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tional ends. See Perry, 460 U.S.. at 48. 103 S.Ct.. at
956-957 (schoo! mailboxes, if considered designated
public fora, could be limited to mailings from “or-
ganizations that engage in activities of interest and
educational relevance to students™); Widmar v. Vin-
cent. 434 U.S, 263. 267-268. n. 5. 102 S.Ct. 269, 273,
5. 70 L.Ed.2d 440 {1981) (recognizing a public
university could limit the use of its facilities by rea-
sonable regulations compatible with its mission of
education); Madison Joint School Dist. No. 8 v, Wis-
consin Emplovment Relations Commn, 429 U S, 167,
175. n. 8. 97 S.Ct. 421, 426, n. 8, 50 L.Ed.2d 376
(1976) (in assessing a teachesr's right to speak at a
school board meeting, considering it obvious that
“public bodies may confine their meetings to speci-
fied subject matter”). The power to limit or redefine
fora for a specific legitimate purpose, see
Rosenberger, 513 U.S.. at 829-830. 115 S.Ct. at
2516-2517. does not allow the government to exclude
certain speech or speakers from them for any reason
at all.

Madison Joini_School Dist, supra, illustrates the
point. The Wisconsin Employment Relations Com-
mission had ordered a school board to prohibit school
employees other than union representatives from
speaking at its meetings on matters subject to coliec-
tive bargaining between the board and the union. Id.
at 173. 97 S.Ct.. at 425, While recognizing the power
of a State to limit school board meetings to certain
subject matter,*802 we held it could not confine the
forum “to one category of interested individuals.” Id..
at 175. 97 S.Ct.. at 426. The exclusion would skew
the debate and deprive decisionmakers of the benefit
of other voices. Jd., at 175-176, 97 S.Ct.. at 426-427.

It is no answer to say Congress does not have to cre-
ate access channels at all, so it may limit access as it
pleases. Whether or not a government has any obliga-
tion to make railroads common carriers, under the
Equal Protection Clause it could not define common
carriage in ways that discriminate against suspect
classes. See Bailev v._Patterson. 369 U.S, 31, 33. 82
S.Ct. 549, 550-551. 7 L.Ed.2d 512 (1962)(per cu-
riam) (States may not require railroads to segregate
the races). For the same reason, even if Congress has
no obligation to impose common-carriage rules on
cable operators or retain them forever, it is not at lib-
erty to exclude ceriain forms of speech from their
protection on the suspect basis of content. See Perry.
supra, at 43-46. 103 S.Ct.. at 954-956.

1 do not foreclose the possibility that the Government
could create a forum limited to certain topics or to
serving the special needs of certain speakers or audi-
ences without its actions being subject to striet scru-
tiny. This possibility seems to trouble the plurality,
which wondess if a local government must “show a
compelling state interest if it builds a band shell in
the park and dedicates it solely to classical music (but
not to jazz)." Ante, at 2389. This is not the correct
analogy. These cases are more akin to the Govern-
ment's creation of a band shell in which all types of
music might be performed except for rap music. The
provisions here are content-based discriminations in
the strang sense of suppressing a certain form of ex-
pression that the Government dislikes or otherwise
wishes to exclude on account of its effects, and there
is no justification for anything but strict scrutiny here.

Giving government free rein to exclude speech it
dislikes by delimiting public fora (or common-
carriage provisions) would have pernicious effects in
the modern age. Minds are *803 not changed in
streets and parks as they once were. To an increasing
degree, the more significant interchanges of ideas and
shaping of public consciousness occur in mass and
electronic media. Cf. United States v. Kokinda, 497
.S, 720. 737. 110 S.Ct. 3115. 3125 111 L.Ed.2d
571 {1990} {KENNEDY, J., concurring in judgment).
The extent of public entitlement to participate in
those means of communication may be changed as
technologies change; and in expanding those entitle-
ments the Government has no greater right to dis-
criminate on suspect grounds than it does when it
effects a ban on speech against the backdrop of the
entitlements to **2415 which we have been more
accustomed, It contravenes the First Amendment to
give Government a general license to single out some
categories of speech for lesser protection so long as it
stops short of viewpoint discrimination.

D

The Government advances a different argument for
not applying strict serutiny in these cases, The nature
of access channels to one side, it argues the nature of
the speech in question-indecent broadcast (or cable-
cast)-is subject to the lower standard of review it con-
tends was applied in £CC v, Pacifica Foundation,
438 U.S. 726, 748. 98 S.Ct. 3026, 3039-3040, 57
L.Ed.2d 1073 {1978) (upholding an FCC order de-
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claring the radio broadcast of indecent speech during
daytime hours to be sanctionable).

Pacifica did not purport, however, to apply a special

standard for indecent broadcasting. Emphasizing the
narrowness of its holding, the Court in Pacifica con-
ducted a context-specific analysis of the FCC's re-
striction on indecent programming during daytime
hours, See id, at 750. 98 S.Ct. at 3040-3041. See
also Sable Communications, 492 U.S.. at 127-128.
109 S.Ct. at 2837-2838 (underscoring the narrow-
ness of Pacifica ). It relied on the general rule that
“proadeasting ... has received the most limited First
Amendment protection.” 438 U.S,, at 748, 98 S.Ct.,
at 3040, We already have rejected the application of
this lower broadcast standard of review to infringe-
ments on the liberties of cable operators, even though
they control an important communications*804 me-
divm. Turner Broadeasting. 512 U.S,. at 637-64].
114 S.Ct.. at 2456-2438. There is even less cause for
a Jower standard here.

Pacifica did identify two important considerations
relevant to the broadcast of objectionable material.
First, indecent broadcasting “confronts the citizen,
not only in public, but also in the privacy of the
home, where the individual's right to be left alone
plainly outweighs the First Amendment rights of an
intruder.” 438 U.S., at 748, 98 S.Ct.. at 3040. Second,
“broadcasting is unigquely accessible to children, even
those too young to read.” Jd., at 749, 98 S.Ct. at
3040. Pacifica teaches that access channels, even if
analogous to ordinary public fora from the standpoint
of the programmer, must also be considered from the
standpoint of the viewer. An access channel is not a
forum confined to a discrete public space; it can bring
indecent expression into the home of every cable
subscriber, where children spend astounding amounts
of time watching television, cf. ante, at 2386 (citing
studies). Though in Coher we explained that people
in public areas may have to avert their eyes from
messages that offend them, 403 U.S.. at 21. 91 8.Ct..
at 1786. we further acknowledged that “government
may properly act in many situations to prohibit intru-
sion into the privacy of the home of unwelcome
views and jdeas which cannot be totally banned from
the public dialogue,” ibid See Hess v. Indiana 414
U.S. 105, 108. 94 S.Ct. 326. 328-329. 38 L. Ed.2d 303
(1973)(per curiam); Rowan v. Post Office Dept., 397
U.S. 728 736-738. 90 S.Ct 1484, 1490-1491. 25
L.Ed.2d 736 (1970). This is more true when the in-

terests of children are at stake. See id. at 738. 90
S.Ct.. at 1491 (“[T]he householder [should not] have
1o risk that offensive material come into the hands of .
his children before it can be stopped™).

These concerns are weighty and will be relevant to
whether the law passes strict scrutiny. They do not
justify, however, a blanket rule of lesser protection
for indecent speech. Other than the few categories of
expression that can be proscribed, see RAJ., 503
U.S.. at 382-390. 112 S.Ct.. at 2542-2547, we have
been reluctant to mark off new categories of speech
for diminished constitutional protection. Our hesi-
tancy reflects *805 skepticism about the possibility of
courts’ drawing principled distinctions to use in judg-
ing governmental resirictions on speech and ideas,
Cohen, 403 U.S,. at 235, 91 S.Ct.. at 1788. a concemn
heightened here by the inextricability of indecency
from expression “[WJe cannot indulge the facile
assumption that one can forbid particular words
without also running a substantial risk of suppressing
ideas in the process.” [d, at 26. 91 S.Ct.. at 1788. The
same is true of forbidding programs indecent in some
respect. In artistic or political settings, inde-
cency**2416 may have strong communicative con-
tent, protesting conventional norms or giving an edge
to a work by conveying “otherwise inexpressible
emotions.” Jbid In scientific programs, the more
graphic the depiction (even if to the point of offen-
siveness), the more accurate and comprehensive the
portrayal of the wuth may be. Indecency often is in-
separable from the ideas and viewpoints conveyed, or
separable only with loss of truth or expressive power.
Under our traditional First Amendment jurispru-
dence, factors perhaps justifying some 1estriction on
indecent cable programming may all be taken into
account without derogating this category of protected
speech as marginal,

v

At a minimum, the proper standard for reviewing §§
10(a) and (c) is strict scrutiny. The plurality gives no
reason why it should be otherwise. I would hold these
enactments unconstitutional because they are not
narrowly tailored to serve a compelling interest.

The Government has no compelling interest in restor-
ing a cable operator's First Amendment right of edito-
rial discretion. As to § 10{c), Congress has no interest
at all, since under most franchises operators had no
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rights of editorial discretion over PEG access chan-
nels in the first place. As to § 10(a), any governmen-
tal interest in restoring operator discretion over inde-
cent programming on leased access channels is too
minimal to justify the law. First, the transmission of
indecent programming over leased access channels
*806 is not forced speech of the operator. Turner
Broadcasting, supra._at 655-656. 114 S.Ct.. at 2456~
2466 PruneYard 447 U.S. at 87. 100 S.Ct.. at 2044,
Second, the discretion conferred by the law is slight.
The operator is not authorized to place programs of
its own liking on the leased access channels, nor to
remove other speech (racist or viclent, for example)
that might be offensive to it or to viewers. The opera-
tor is just given a veto over the one kind of lawful
speech Congress disdains.

Congress does have, however, a compelling interest
in protecting children from indecent speech. Sable
Communications, 492 U.S.. at 126. 109 S.Ct. at
2836-2837: Ginsherg v. New York 390 U.S, 629,
639-640. 88 S.Ct. 1274. 1280-1281. 20 L.Ed.2d 195
{1968). See also Pacifica, 438 U.S.. at 749-750, 98
S.Ct., at 3040-3041 (same). So long as socisty gives
proper respect to parental choices, it may, under an
appropriate standard, intervene to spare children ex-
posure to material not suitable for minors. This inter-
est is substantial enough to justify some regulation of
indecent speech even under, [ will assume, the inde-
cency standard used here.

tailored to protect children from indecent programs
on access channels. First, to the extent some opera-
tors may allow indecent programming, children in
localities those operators serve will be left unpro-
tected, Partial service of a compelling interest is not

narrow tailoring, FCC v. League of Women Foters of

Cal, 468 1J.S. 364. 396, 104 S.Ct. 3106. 3125-3126.
82 L.Ed.2d 278 (1984) (asserted interest in keeping
noncommercial stations free from controversial or
partisan opinions not served by ban on station edito-
rials, if such opinions could be aired through other
programming); Florida Star v. B.J.F.. 481 U.S. 524
540-341. 109 S.Ct. 2603. 2612.2613, 105 L Ed.2d
443 (1989) (selective ban on publication of rape vic-
tim's name in some media but not others not narrowly
tailored). Cf. Bolger v. Youngs Drug Products Corp..
463 U.S. 60. 73, 103 S.Ct. 2875. 2884, 77 L .Ed.2d
469 (1983) (restriction that “provides only the most
limited incremental support for the interest asserted”

cannot pass muster under commercial-speech stan-
dards). Put another way, the *807 interest in protect-
ing children from indecency only at the caprice of the
cable operator is not compelling. Perhaps Congress
drafted the law this way to avoid the clear constitu-
tional difficulties of banning indecent speech from
access channels, but the First Amendment does not
permit this sort of ill fit between a law restricting
speech and the interest it is said to serve,

Second, to the extent cable operators prohibit inde-
cent programming on access channels, not only chil-
dren but adults will be deprived of it. The Govern-
ment may not **2417 “reduce the adult population ...
to [viewing] only what is fit for children.”” Butler v.
Michigan. 352 U.S, 380. 383. 77 §.Ct. 524. 526. 1
L.Ed.2d 412 (1957). It matters not that indecent pro-
gramiming might be available on the operator’s other
channels, The Government has no legitimate interest
in making access channels pristine. A block-and-
segregate requirement similar to § 10(b), but without
its constitutional infirmity of requiring persons to
place themselves on a list 1o receive programming,
see ante, at 2392, protects children with far less intru-
sion on the [iberties of programmers and adult view-
ers than allowing cable operators to ban indecent
programming from access channels altogether. When
applying strict scrutiny, we will not assume plausible
alternatives will fail to protect compelling interests;
there must be some basis in the record, in legislative
findings or otherwise, establishing the law enacted as
the least restrictive means. Sable Communications,
supra, at 128-130. 109 S.Ct. at 2837-2839. Cf
Turner_Broadeasting, 512 U.S.. at 664-668. 114
S.Ct.. at 2470-2472. There is none here.

Sections 10(a) and (c) present a classic case of dis-
crimination against speech based on its content.
There are legitimate reasons why the Government
might wish to regulate or even restrict the speech at
issue here, but §§ 10(2) and (c) are not drawn to ad-
dress those reasons with the precision the First
Amendment requires.

*808 V
Not only does the plurality fail to apply strict scru-
tiny, but its reasoning is unpersuasive on its own

terms.

The plurality declares § 10{c) unconstitutional be-
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cause it interferes with local supervisory systems that
“can set programming policy and approve or disap-
prove particular programming services.” Ante, at
2395, Replacing these local schemes with a cable
operator veto would, in the plurality’s view, “greatly
increase the risk that certain categories of program-
ming (say, borderline offensive programs) will not
appear,“ante, at 2397. Although the plurality terms
these local schemes “public/nonprofit programming
control systems,” anfe, at 2395, it does not contend
(nor does the record suggest) that any local board or
access center has the authority to exclude indecent
programming, or to do anything that would cast
doubt on the status of public access channels as pub-
lic fora. Cf. Agosta 88 (New York state law forbids
editorial control over public access programs by ei-
ther the cable operator or the municipality); Com-
ments of Hilisborough County Board of County
Commissioners 2, FCC Record (explaining county's
inability to exclude indecent programming). Indeed,
“[m]ost access centers surveyed do not prescreen at
all, except, as in [two named localities], a high speed
run-through for technical quality.”” P. Aufderheide,
Public Access Cable Programming, Controversial
Speech, and Free Expression (1992), reprinted in
App. 61, 68. As the plurality acknowledges, the re-
cord indicates no response to indecent programming
by local access centers (whether they prescreen or
not) other than ‘*Tequiring indemnification by pro-
grammers, certification of compliance with local
standards, time segregation, [and] adult content advi-

sories,”ante, at 2395. Those are measures that, if

challenged, would likely survive strict scrutiny as
narrowly tailored to safeguard children. If those
measures, in the words of the plurality, “normally
avoid, minimize, or eliminate any child-related *809
problems concerning ‘patently offensive’ program-
ming” on public access channels, anre, at 2396, one
is left to wonder why the cable operator veto over
leased access programming authorized in § 10(a) is
constitutional even under the plurality’s First
Amendment analysis. Although 1 concur in its judg-
ment that § 10(c) is invalid, I cannot agree with the
plurality's reasoning,

In regard to § 10(a), the plurality's analysis there un-
dermines its claims of faithfulness to our First
Amendment jurisprudence and close attention to con-
text.

First, the plurality places some weight on there being

“nothing to stop ‘adults who feel the need’ from find-
ing [indecent] programming elsewhere, say, on tape
or in theaters,” or on competitive services like direct
broadcast television, ante, at 2387. The availabil-
ity**2418 of alternative channels of communication
may be relevant when we are assessing content-
neutral time, place, and manner restrictions, Ward v.
Rock_Against Racism, 491 U.S. 781, 791, 803, 109
S.Ct. 2746, 2753-2754, 2759-2760. 105 1.Ed.2d 661
(1989}, but the fact that speech can occur elsewhere
cannot justify a content-based  restriction,
Southeastern Promotions. 420 U.S.. at 556. 95 S.Ct..
at 1245: Schineider v, State (Town of Irvington), 308
U.S. 147, 163, 60 S.Ct. 146, 131-152, 84 L.Ed, 155

(1939

Second, the plurality suggests the permissive nature
of § 10(a) at least does not create the same risk of
exclusion as a total ban on indecency. Ante, at 2387.
This states the obvious, but the possibility the Gov-
ernment could have imposed more draconian limita-
tions on speech never has justified a lesser abridg.
ment. Indeed, such an argument almost always is
available; few of our First Amendment cases involve
outright bans on speech. See, e.g., Forsyth County v.
Nationalist Movenient, 505 U.S. 123. 130-137. 112

S.Ct. 2393, 2401-2405. 120 1L.Ed2d 101 (1992)
(broad discretion of county administrator to award
parade permits and to adjust permit fee according to
content of speech violates First Amendment);
Bantam Books, Inc. v. Sullivan, 372 1].S. 58, 83 5.Ct.

631. 9 L.Ed.2d 584 (1963) (informal threats to rec-
ommend criminal prosecutions and other pressure
tactics by state morality*810 commission against

book publishers violate the First Amendment).

Third, based on its own factual speculations, the plu-
rality discounts the risks created by the law that op~
erators will not run indecent programming on access
channels, The plurality takes “a glance at the pro-
gramming that cable operators allow on their own
(nonaccess) channels,” and, espying some indecent
programming there, supposes some cable operators
may be willing to allow similar programs on leased
access channels. Ante, at 2387. This sort of surmise,
giving the government the benefit of the doubt when
it restricts speech, is an unusual approach to the First
Amendment, to put it mildly. Worse, it ignores evi-
dence of industry structure that should cast doubt on
the plurality's sanguine view of the probable fate of
programming considered “indecent” under §_10(a).
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The pluraiity fails to note that, aside from the inde~
cency provisions of § 10 tacked on in a Senate floor
amendrment, the 1992 Act strengthened the regulation
of leased access channels because it was feared cable
operators would exercise their substantial market
power to exclude disfavored programmers. The con-
gressional findings in the statute and the conclusions
of the Senate Committee on Commerce, Science, and
Transportation after more than two years of hearings
on the cable market, see S.Rep. No. 102-92. pp. 3-4
(1991), U.S.Code Cong. & AdminNews 1992, pp.
1133, 1135-36, are instructive. Leased access chan-
nels had been underused since their inception in
1984, the Senate Committee determined. 7d, at 30.

Though if recognized the adverse economics of

leased access for programmers may have been one
reason for the underutilization, the Committee found
the obstinacy of cable operators and their control
over prices, terms, and conditions also were to blame.
Id, at 31,

“The cable operator is almost certain to have inter-
ests that clash with that of the programmer seeking
to use leased access channels. If their interests were
similar, the operator would have been more than
willing to carry *811 the programmer on regular
cable channels. The operator thus has already de-
cided for any number of reasons not to carry the
programmer. For example, the operator may be-
lieve that the programmer might compete with pro-
eramming that the [operator] owns or controls. To
permit the operator to establish the leased access
rate thus makes little sense.” Jbid.

Perhaps some operators will choose to show the in-
decent programming they now may banish if they can
command a better price than other access program-
mers are willing to pay. In the main, however, leased
access programs are the ones the cable operator, for
competitive reasons or otherwise, has no interest in
showing. And because the cable operator may put to
his own commercial use any leased access capacity
not taken by unaffiliated programmers, 47 U.S.C. §
532(b)(4), operators have little incentive to allow
indecent®*2419 programming if they have excess
capacity on leased access channels.

There is even less reason to think cable operators will
choose to show indecent programs on public access
channels. The operator is not paid, or paid much, for
transmitting programs on these channels; public ac-

cess programs may compete with the operator's own
programs; the operator will wish to avoid unwanted
controversy; and here, as with leased access channels,
the operator may reclaim unused PEG capacity for its
own paid use, 47 U.S.C. § 531(d)W1).

In the 1992 Act, Congress recognized cable operators
might want to exclude unaffiliated or otherwise dis-
favored programmers from their channels, but it
granted operators discretion to do so in regard to but
a single category of speech. The obvious conse-
quence invited by the discretion is exclusion. I am
not sure why the plurality would suppose otherwise,
or contend the practical consequences of § 10(a)
would be no worse for programmers than those flow-
ing from the sort of time-segregation requirement
approved in Pacifica See ante, at 2387. Despite its
claim of making *812 “a more contextual assess-
ment” of these cases, ante, at 2388, the plurality ig-
nores a key difference of these cases from Pacifica.
There, the broadcaster wanted to air the speech in
question; here, the cable operator does not. So the
safe harbor of late-night programming permitted by
the FCC in Pacifica would likely promote speech,
whereas suppression will follow from § 10(a).

Vi

In agreement with the plurality's analysis of § 10(b)
of the Act, insofar as it applies strict scrutiny, I join
Part TIi of its opinion. Its position there, however,
cannot be reconciled with upholding § 10(a). In the
plurality’s view, § 10(b), which standing alone would
guarantee an indecent programmer some access 10 a
cable audience, violates the First Amendment, but §
10(a), which authorizes exclusion of indecent pro-
gramming from access channels altogether, does not.
There is little to commend this logic or resuit. I dis-
sent from the judgment of the Court insofar as it up-
holds the constitutionality of § 10(a).

Justice THOMAS, joined by THE CHIEF JUSTICE
and Justice SCALIA, concurring in the judgment in
part and dissenting in part.

[ agree with the principal opinion's conclusion that §
10(a) is constitutionally permissible, but I disagree
with its conclusion that §8 10(b) and (c) violate the
First Amendment. For many years, we have failed to
articulate how, and to what extent, the First Amend-
ment protects cable operators, programmers, and
viewers from state and federal regulation. I think it is
time we did so, and I cannot go along with Justice
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BREYER's assiduous attempts to avoid addressing
that issue openly.

I

The text of the First Amendment makes no distinc-
tions among print, broadcast, and cable media, but we
have done so. In *813Red Lion Broadcasting Co. v.
FCC. 393 U.S. 367. 89 S.Ct. 1794. 23 L.Ed.2d 37]
1969). we held that, in light of the scarcity of broad-
casting frequencies, the Government may require a
broadcast licensee “to share his frequency with others
and to conduct himself as a proxy or fiduciary with
obligations to present those views and voices which
are representative of his community and which would
otherwise, by necessity, be barred from the air-
waves.” Jd. at 389. 89 S.Ct. at 1806. We thus en-
dowed the public with a right of access “to social,
political, esthetic, moral, and other ideas and experi-
ences.” Jd. at 390. 89 S.Ci. at 1807, That public
right left broadcasters with substantial, but not com-
plete, First Amendment protection of their editorial
discretion. See, e. g., Columbia Broadcasting Svstem.
Inc. v, Democratic National Committee, 412 U.S. 94,
117-118. 93 S.Ct. 2080. 2094, 36 L.Ed.2d 772 (1973}
(“A broadcast licensee has a large measure of jour-
nalistic freedom but not as large as that exercised by
a newspaper”).

In contrast, we have not permitted that level of gov-
ernment interference in the context of the print me-
dia. In Miami Herald Publishing Co. v. Tornillo, 418
U.S. 241, 94 S.Ct. 2831, 41 L.Ed.2d 730 (1974), for
instance,**2420 we invalidated a Florida statute that
required newspapers to allow, free of charge, a right
of reply to political candidates whose personal or
professional character the paper assailed. We rejected
the claim that the statute was constitutional because it
fostered speech rather than restricted it, as well as a
related claim that the newspaper could permissibly be
made to serve as a public forum. /d, at 256-258. 94
S.Ct. at 2838-2840. We also flatly rejected the ar-
gument that the newspaper’s alleged media monopoly
could justify forcing the paper to speak in contraven-
tion of its own editorial discretion. /d, at 236. 94
S.Ct.. at 2838-2830,

Our First Amendment distinctions between media,
dubious from their infancy, 22 placed cable in a doc-
trinal wasteland in which regulators and cable opera-

tors alike could not be sure whether cable was enti-

tled to the substantial First Amendment protections
afforded the print media or was *814 subject to the
more onerous obligations shouldered by the broad-
cast media. See Los Angeles v. Preferred Copununi-
cations. Inc. 476 U.S. 488 496. 106 S.Ct. 2034,
2039. 90 L.Ed.2d 480 (1986} (Blackmun, J., concur-
ring) (“In assessing First Amendment claims con-
cerning cable access, the Cowt must determine
whether the characteristics of cable television make it
sufficiently analogous to another medium to warrant
application of an already existing standard or whether
those characteristics require a new analysis™). Over
time, however, we have drawn closer to recognizing
that cable operators should enjoy the same First
Amendment rights as the nonbroadcast media.

FNI. See Turner Broadcasting Svstem. Inc,
v. FCC_ 512 U.8. 622 638. and n. 5. 114
S.Ct. 2445, 2457. and n. 5. 129 L Ed.2d 497

(1994).

Our first ventures into the world of cable regulation
involved no claims arising under the First Amend-
ment, and we addressed only the regulatory authority
of the Federal Communications Commission (FCC)
over cable operators.™ Only in later cases did we
begin to address the level of First Amendment pro-
tection applicable to cable operators. In Preferred
Communications, for instance, when a cable operator
challenged the city of Los Angeles' auction process
for a single cable franchise, we held that the cable
operator had stated a First Amendment claim upon
which relief could be granted, Id,. at 493. 106 S.Ct.,
at 2037. We noted that cable operators communicate
various topics “through original programming or by
exercising editorial discretion over which stations or
programs to include in [their] repertoire.” Id., at 494.
106 S.Ct.. at 2037. Cf. FCC v. Midwes! Videg Corp,,
440 U.S. 689. 707, 99 S.Ct. 1433, 1443 59 1. Ed.2d
692 (197N (Midwest Video II ) {*Cable operators now
share with broadcasters a significant amount of edito-
rial discretion regarding what their programming will
include™). But we then likened*815 the operators’
First Amendment interests to those of broadcasters
subject to Red Lion ‘s right of access requirement.
476 U.S.. at 494-495. 106 S.Ct.. at 2037-2038.

FN2, See United States v._Soutlpvestern Ca-
ble Co. 392 U.S. 157. 88 S.Ct 1994, 20
L.Ed.2d 1001 {1968); United States v. Mid-
west Video Corp.. 406 US. 649, 92 S.Ct
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1860. 32 L.Ed2d 390 (1972) (AMidwest
Video [). Our decisions in Soutfnwestern Ca-

tory and gave no indication whether, or to
what extent, cable operators were protected
by the First Amendment.

Five years later, in Learhers v. Medlock 499 U.S.
439, 111 S.Ct. 1438. 113 1.Ed.2d 494 (1991), we
dropped any reference to the relaxed scrutiny permit-
ted by Red Lion Arkansas had subjected cable opera-
tors to the State's general sales tax, while continuing
to exempt newspapers, magazines, and scrambled
satellite broadcast television. Cable operators, among
others, challenged the tax on First Amendment
grounds, arguing that the State could not discrimina-
torily apply the tax to some, but not all, members of
the press. Though we ultimately upheld the tax
scheme because it was not content based, we agreed
with the operators that they enjoyed the protection of
the First Amendment. We found that cable operators
engage in speech by providing news, information,
and entertainment to their subscribers and that they
are “part of the ‘press.” ” 499 U.S.. at 444, 111 S.Ct..
at 1442,

#*2421 Two Terms ago, in Twrner Broadcasting Sys-
tem, Inc. v, FCC. 312 U.S. 622. 114 S.Ct. 2445, 129
L.Ed.2d 497 (1994), we stated expressly what we had
implied in Leathers; The Red Lion standard does not
apply to cable television. 512 U.S.. at 637, 114 S.Ct..
at 2456 (*[TThe rationale for applying a less rigorous
standard of First Amendment scrutiny to broadcast
regulation ... does not apply in the context of cable
regulation™); id. _at 639, 114 S.Ct, at 2457
(“[Alpplication of the more relaxed standard of scru-
tiny adopted in Red Lion and the other broadcast
cases is inapt when determining the First Amendment
validity of cable regulation™). While Members of the
Court disagreed about whether the must-carry rules
imposed by Congress were content based, and there-
fore subject to strict scrutiny, there was agreement
that cable operators are generally entitled to much the
same First Amendment protection as the print media.
But see id., at 670. 114 S.Ct.. at 2473 (STEVENS, 1.,
concurring in part and concwrring in judgment) (“Ca-
ble operators’ control of essential facilities provides a
#816 basis for intrusive regulation that would be in-
appropriate and perhaps impermissible for other
communicative media™).

and by rejecting Red Lion, we adopted with it a con-
siderable body of precedent that governs the respec-
tive First Amendment rights of competing speakers.
In Red Lion, we had legitimized consideration of the
public interest and emphasized the rights of viewers,
at least in the abstract. Under that view, “[ilt is the
right of the viewers and listeners, not the right of the
broadeasters, which is paramount.” 393 U.S.. at 390

89 S.Ct. at 1806. After Turner, however, that view
can no longer be given any credence in the cable con-
text, It is the operator's right that is preeminent. If
Tornillo and Pacific Gas & Elec. Co. v. Public Util.
Comm'n of Cal. 475 U.S. 1. 106 S.Ct G603. 89
L.Ed.2d 1 (1986), are applicable, and I think they are,
see Twrner, supra, at 681-682. 114 S.Ct.. at 2478-

In Turner, by adopting much of the print paradigm,

ing in part), then, when there is a conflict, a pro-
grammer’s asseried right to transmit over an opera-
tor's cable system must give way to the operator's
editorial discretion. Drawing an analogy to the print
media, for example, the author of a book is protected
in writing the book, but has no right to have the book
sold in a particular bookstore without the store
owner's consent. Nor can government force the editor
of a collection of essays to print other essays on the
same subject.

‘The Court in Turner found that the FCC's must-carry
rules implicated the First Amendment rights of both
cable operators and cable programmers. The rules
interfered with the operators' editorial discretion by
forcing them to carry broadcast programming that
they might not otherwise carry, and they interfered
with the programmers’ ability to compete for space
on the operators’ channels. 512 U.S.. at 636-637. 114
S.Ct.. at 2455-2456: id. at 673-676. 114 S.Ct. at
2475-2476 (O'CONNOR, J., concurring in part and
dissenting in part). We implicitly recognized in
Turner that the programmer's right to compete for
channel space *817 is derivative of, and subordinate
to, the operator's editorial discretion. Like a freelance
writer seeking a paper in which to publish newspaper
editorials, a programmer is protected in searching for
an outlet for cable programming, but has no free-
standing First Amendment right to have that pro-
gramming transmitted. Cf. Miami Herald Publishing
Co. v, Tornillo, 418 U.S.. at 256-258 94 S.Ct. at
2038-2840. Likewise, the rights of would-be viewers
are derivative of the speech rights of operators and
programmers. Cf. Firginia Bd. of Pharmacy y. Vir-
ginig Citizens Consumer Council, {nc., 425 U.S, 748,
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756-757,96 S.Ct. 1817, 1823 48 L Ed.2d 346 (1976)
{(“Freedom of speech presupposes a willing speaker.
But where a speaker exists, ... the protection afforded
is to the communication, to its source and to its re-
cipients both™). Viewers have a general right to see
what a willing operator transmits, but, under Tornilio
and Pacific Gas, they certainly have no right to force
an unwilling operator to speak.

By recognizing the general primacy of the cable op-
erator's editorial rights over the rights of program-
mers and viewers, Turper raises serious questions
about the merits of petitioners' claims, None of the
petitioners **2422 in these cases are cable operators;
they are all cable viewers or access programmers or
their representative organizations. See Brief for Peti-
tioners in No. 95-124, pp. 5-6; Brief for Petitioners
New York Citizens Committee for Responsible Me-
dia et al. in No. 93-227, p. 3; Brief for Petitioners
Alliance for Community Media et al. in No. 95-227,
p. 3. It is not intuitively obvious that the First
Amendment protects the interests petitioners assert,
and neither petitioners nor the plurality have ade-
quately explained the source or justification of those
asserted rights.

Justice BREYER's detailed explanation of why he
believes it is “unwise and unnecessary,” anle, at
2383, to choose a standard against which to measure
petitioners’ First Amendment claims largely disre-
gards our recent attempt in Turner *818 to define that
standard. ™™ His attempt to distinguish Jurner on the
ground that it did not involve “the effects of televi-
sion viewing on children,”ante, at 2388, is meaning-
less because that factual distinction has no bearing on
the existence and ordering of the free speech rights
asserted in these cases.

FN3. Curiously, the plurality relies on
“changes taking place in the law, the tech-
nology, and the industrial structure related to
telecommunications,”anre, at 2385, to jus-
tify its avoidance of traditional First
Amendment standards. If anything, as the
plurality recognizes, ante, at 2387, those re-
cent developments-which include the growth
of satellite broadcast programming and the
coming influx of video dialtone services-
suggest that local cable operators have little
or no monopoly power and create no pro-
gramming bottleneck problems, thus effec-

tively negating the primary justifications for
treating cable operators differently from
other First Amendment speakers.

In the process of deciding not to decide on a govern-
ing standard, Justice BREYER purports to discover
in our cases an expansive, general principle permit-
ting government to “directly regulate speech to ad-
dress extraordinary problems, where its regulations
are appropriately tailored to resolve those problems
without imposing an unnecessarily great restriction
on speech.” dnte, at 2385. This heretofore unknown
standard is facially subjective and openly invites bal-
ancing of asserted speech interests to a degree not
ordinarily permitted. It is true that the standard I en-
dorse lacks the “flexibility” inherent in the plurality's
balancing approach, ante, at 2384, but that relative
rigidity is required by our precedents and is not of my
own making.

In any event, even if the plurality's balancing test
were an appropriate standard, it could only be applied
to protect speech interests that, under the circum-
stances, are themselves protected by the First
Amendment. But, by shifting the focus to the balanc-
ing of “complex” interests, ante, at 2386, Justice
BREYER never explains whether (and if so, how) a
programmer's ordinarily unprotected interest in af-
firmative transmission of its programming acquires
constitutional significance on leased and public ac-
cess channels. See *819 anre, at 2385 (“interests of
programmers in maintaining access channels™); ibid
(“interests served by the access requirements™), It is
that question, left unanswered by the plurality, to
which I now turn.

I
A

In 1984, Congress enacted 47 U.S.C. § 532(b), which
generally requires cable operators to reserve ap-
proximately 10 to 15 percent of their available
channels for commercial lease to “unaffiliated
persons.”  Operators were  prohibited from
“exercis[ing] any editorial control” over these leased
access channels. § 332(c}(2). In 1992, Congress
withdrew part of its prohibition on the exercise of the
cable operators’ editorial contro] and essentially
permitted operators to censor privately programming
that the “operator reasonably believes describes or
depicts sexual or excretory activities or organs in a
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excretory activities or organs in a patently offensive
manner.”§ 532(h).

Since 1984, federal law has also permitted local fran-
chise authorities to require cable operators to set
aside certain channels for “public, educational, or
governmental use” {PEG channe!s),i‘f‘_&_&l{g), but
unlike the *#2423 leased access provisions, has not
directly required operators to do so. As with leased
access, Congress generally prohibited cable operators
from exercising “any editorial control” over public
access channels, but provided that operators could
prohibit the transmission of obscene programming. §
531(e); see § 544(d). Section 10(c) of the 1992 Act
broadened the operators' editorial control and in-
structed the FCC to promulgate regulations enabling
a cable operator to ban from its public access chan-
nels “any programming which contains obscene ma-
terial, sexually explicit conduct, or material soliciting
or promoting unlawful conduct.” Note following 47
U.S.C. § 331. The *820 FCC subsequently promul-
gated regulations in its Second Report and Order, In
re Implementation of Section 10 _of the Cable Con-
sumer Protection and Competition Act of 1992: Inde-
cent Programming and Other Types of Materials on
Cable Access_Channels. 8_FCC Red 2638 (1993)
(Second Report and Order), The FCC interpreted
Congress' reference to “sexually explicit conduct” to
mean that the programming must be indecent, and its
regulations therefore permit cable operators to ban
indecent programming from their public access chan-
nels. Jd. at 2640.

FN4. Because indecent programming on
PEG channels appears primarily on public
access channels, I will generally refer to
PEG access as public access.

As I read these provisions, they provide leased and
public access programmers with an expansive and
federally enforced statutory right to transmit virtually
any programming over access channels, limited only
by the bounds of decency. It is no doubt true that
once programmers have been given, rightly or
wrongly, the ability to speak on access channels, the
First Amendment continues to protect programmers
from certain Government intrusions. Certainly, under
our current jurisprudence, Congress could not impose
a total ban on the transmission of indecent program-
ming., See Sgble Communications of _Cal, Inc v
FCC._ 492 U.S, 115, 127. 109 S.Ct. 2829, 2837. 106

L.Ed.2d 93 (1989) {striking down total ban on inde~
cent dial-a-porn messages). At the same time, how-
ever, the Court has not recognized, as entitled to full
constitutional protection, statutorily created speech
rights that directly conflict with the constitutionally
protected private speech rights of another person or
entity 22 We have not found a First Amendment vio-
Jation in statutory schemes that substantially expand
the speech opportunities of the person or entity chal-
lenging the scheme.

FNS3. Even in PruneYard Shopping Center .
Robins, 447 U.S. 74. 87-88. 100 S.Ct. 2033,
2044, 64 L.Ed.2d 741 (1980). for instance,
we permitted California’s compelled access
rule only because it did not burden or con-
flict with the mall owner's own speech.

There is no getting around the fact that leased and
public access are a type of forced speech. Though the
constitutionality of leased and public access channels
is not directly at *821 issue in these cases,™ the po-
sition adopted by the Court in Twrner ineluctably
leads to the conclusion that the federal access re-
quirements are subject to some form of heightened
scrutiny. See Turner. 512 U.S.. at 661-662. 114 S.Ct..
at 2469 (citing Ward v. Rock Aeainst Racism. 491
U.S. 781. 109 S.Ct. 2746, 105 L.Ed.2d 661 (1989);
United States v. O'Brien. 391 U.S. 367, 88 S.Ct.
1673. 20 L .Ed.2d 672 (1968)). Under that view, con~
tent-neutral governmental impositions on an opera-
tor's editorial discretion may be sustained only if they
further an important governmental interest unrelated
to the suppression of free speech and are no greater
than is essential to further the asserted interest. See
**9424id. at 377, 88 S.Ct. at 1679. Of course, the
analysis I joined in Turner would have required strict
scrutiny. 512 U.S.. at 680-682. 114 S.Ct.. at 2478~
2479(0'CONNOR, J., concurring in part and dissent-
ing in part).

EN6, Following Turner, some commentators
have questioned the constitutionality of
leased and public access. See, e g, J.
Goodale, All About Cable § 6.04{5], pp. 6-
38.6 t0 6-38.7 (1996) (“In the wake of the
Supreme Court's decision in the Turner
Broadeasting case, the constitutionality of
both PEG access and leased access require-
ments would seem open to searching reex-
amnination.... To the extent that an access re-
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quirement ... is considered to be a content-
based restriction on the speech of a cable
system operator, it seems clear, after Turner
Broadcasting, that such a requirement would
be found to violate the operator's First
Amendment rights” (footnotes omitted));
Ugland, Cable Television. New Technolo-
gies and the First Amendment After Tumer
Broadcastine Svstem. Inc. v. FC. C. 60
Mo, L.Rev. 799. 837 (1993) (“PEG re-
quirements are content-based on their face
because they force cable system operators to
carry certain fypes of programming” (em-
phasis in original)); Perritt, Access to the
National Information Infrastructure, 30
Wake Forest L.Rev. 31. 66 (1995) (leased
access and public access requirements “were
called into question in Turner ™). Moreover,
as Justice O'CONNOR noted in Turper,
Congress' imposition of common-carrier-
like obligations on cable operators may raise
Takings Clause questions. 512 U.S.. at 684,
114 S.Ct. at 2480 {opinion concuiring in
part and dissenting in part). Such questions
are not at issue here.

Petitioners must concede that cable access is not a
constitutionally required entitlement and that the
right they claim to leased and public access has, by
definition, been governmentally created at the ex-
pense of cable operators' editorial *822 discretion.
Just because the Court has apparently accepted, for
now, the proposition that the Constitution permits
some degree of forced speech in the cable context
does not mean that the beneficiaries of a Govern-
ment-imposed forced speech program enjoy addi-
iional First Amendment protections beyond those
normally afforded to purely private speakers.

We have said that “[i]n the realm of private speech or
expression, government regulation may not favor one
speaker over another,” Rosenberger v. Rector and
Visitors of Univ. of Va., 515 U.S, 819. 828 115 S.Ct.
2510, 2516, 132 1,.Ed.2d 700 (1995). but this princi-
ple hardly supports petitioners' claims, for, if they do
anything, the leased and public access requirements
favor access programmers over cable operators. 1 do
not see §8_10(a) and (c) as independent restrictions
on programmers, but as intricate parts of the leased
and public access restrictions imposed by Congress
(and state and local governments) on cable operators.

The question petitioners pose is whether §§ 10(a) and
{c) are improper restrictions on their free speech
rights, but Turner strongly suggests that the proper
question is whether the leased and public access re-
quirements (with §§ 10(a) and (c}) are improper re-
strictions on the operators’ free speech rights. In my
view, the constitutional presumption properly runs in
favor of the operators' editorial discretion, and that
discretion may not be burdened without a compelling
reason for doing so. Petitioners' view that the consti-
tutional presumption favors their asserted right to
speak on access channels is directly contrary to
Turner and our established precedents.

1t is one thing to compel an cperator to carry leased
and public access speech, in apparent violation of
Tornillo, but it is another thing altogether to say that
the First Amendment forbids Congress to give back
part of the operators' editorial discretion, which all
recognize as fundamentally protected, in favor of a
broader access right. 1t is no answer to say that leased
and public access are content neutral and that *823
§§ 10(a) and (c) are not, for that does not change the
fundamental fact, which petitioners never address,
that it is the operators' journalistic freedom that is
infringed, whether the challenged restrictions be con-
tent neutral or content based.

Because the access provisions are part of a scheme
that restricts the free speech rights of cable operators
and expands the speaking opportunities of access
programmers, who have no underlying constitutional
right to speak through the cable medium, I do not
believe that access programmers can chailenge the
scheme, or a particular part of it, as an abridgment of
their “freedom of speech.” QOutside the public forum
doctrine, discussed ffra, at 2426-2428, Government
intervention that grants access programmers an Op-
portunity to speak that they would not otherwise en-
joy-and which does not directly limit programmers’
underlying speech rights-cannot be an abridgement of
the same programmers' First Amendment rights, even
if the new speaking opportunity is content based.

The permissive nature of §§_10(a) and (c) is impor-
tant in this regard. If Congress had forbidden cable
operators to carry indecent programming on leased
and public access channels, that law would have bur-
dened the programmer’s right, recognized in Turner,
supra. at 643, 114 S.Ct.. at 2460-2461. to compete
for space on an operator’s system. The Court would
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undoubtedly strictly scrutinize such a law. See Sable,
492 U.S. at 126, 109 S.Ct. at 2836-2837, But §§
10(a) and (c) do not burden a programmer's right to
seek access for its indecent programming on an op-

erator's system. Rather, they merely restore part of

the editorial discretion an operator would have absent
Government regulation without burdening the pro-
grammer's underlying speech rights. =

FN7. The plurality, in asserting that § 10(c)
“does not restore to cable operators editorial
rights that they once had,”ante, at 2394, mis-
takes inability to exercise a right for absence
of the right altogether. That cable operators
“have not historically exercised editorial
control” over public access channels, ibid,
does not diminish the underlying right to do
so, even if the operator's forbearance is
viewed as a contractual guid pro guo for the
local franchise.

#*%2425 *824 The First Amendment challenge, if one
is to be made, must come fom the party whose con-
stitutionally protected freedom of speech has been
burdened. Viewing the federal access requirements as
a whole, it is the cable operator, not the access pro-
g,r-ammer',’M whose speech rights have been in-
fringed. Consequently, it is the operator, and not the
programmer, whose speech has arguably been in-
fringed by these provisions. If Congress passed a law
forcing bookstores to sell all books published on the
subject of congressional politics, we would undoubt-
edly entertain a claim by bookstores that this law
violated the First Amendment principles established
in Tornillp and Pacific GasBut 1 doubt that we

would similarly find merit in 2 claim by publishers of

gardening books that the law violated their First
Amendment rights. If that is so, then petitioners in
these cases cannot reasonably assert that the Court
should strictly scrutinize the provisions at issue in a
way that maximizes their ability to speak over leased
and public access channels and, by necessity, mini-
mizes the operators’ discretion.

FNS8. Turner recognized that the must-camry
rules burden programmers who must com-
pete for space on fewer channels. 312 U.S..
at 636-637. 114 S.Ct.. at 2456. Leased ac-
cess requirements may also similarly burden
programmers who compete for space on
nonaccess channels.

B

It makes no difference that the leased access resiric-
tions may take the form of common carrier obliga-
tions. See Midwest Video [ 440 U.S.. at 701. 99
5.Ct.. at 1441-1442: see also Brief for Federal Re-
spondents 23. But see 47 U, S.C. § 541(c) (“Any ca-
ble system shall not be subject to regulation as a
common carrier or utility by reason of providing any
cable service”). That the leased access provisions
may be described in common carrier terms does not
demonstrate that access programmers *825 have ob-
tained a First Amendment right to transmit program-
ming over leased access channels. Labeling leased
access a common carrier scheme has no real First
Amendment consequences. It simply does not follow
from common carrier status that cable operators may
not, with Congress' blessing, decline to carry indecent
speech on their leased access channels. Common
carriers are private entities and may, consistent with
the First Amendment, exercise editorial discretion in
the absence of a specific statutery prohibition. Con-
curring in Sgble. Justice SCALIA explained: “I note
that while we hold the Constitution prevents Con-
gress from banning indecent speech in this fashion,
we do not hold that the Constitution requires public
utilities to carry it.” 492 U.S,, at 133. 109 S.Ct. at
2840. See also Imformation Providers’ Coalition for
Defense of First Amendment v. FCC, 928 F.2d 866.
877 {C.A.8 1991) (“[A] carrier is free under the Con-
stitution to terminate service to dial-a-porn operators
altogether™); Carlin Communications. Inc. v, Moun-
tain_States_ Telephone & Telegraph Co., 827 F.2d
1291, 1297 (C.A.9 1987) {(same), cert. denied, 485
U.S. 1029. 108 S.Ct. 1586. 99 1. Ed.2d 901 (1988);
Carlin Communication, Inc, v. Southern Bell Tele-
phone & _Telegraph Co.. 802 F.2d 1352, 1337

{C.A.11 1986) (same).

Nothing about common carrier status per se constitu-
tionalizes the asserted interests of petitioners in these
cases, and Justice KENNEDY provides no authority
for his assertion that common carrier regulations
“should be reviewed under the same standard as con-
tent-based restrictions on speech in a public forum.”
Ante, at 2412, Whether viewed as the creation of a
common carrier scheme or simply as a regulatory
restriction on cable operators' editorial discretion, the
net effect is the same: operators' speech rights are
restricted to make room for access programmers.
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Consequently, the fact that the leased access provi-
sions impose a form of common carrier obligation on
cable operators **2426 does not alter my view that
Congress' leased access scheme burdens the constitu-
tionally protected speech rights of cable operators in

order *826 to expand the speaking opportunities of

access programmers, but does not independently bur-
den the First Amendment rights of programmers or
viewers.

C
Petitioners argue that public access channels are pub-

lic forums in which they have First Amendment
rights to speak and that § 10(c) is invalid because it

imposes content-based burdens on those rights. Brief

for Petitioners New York Citizens Committee for
Responsible Media et al. in No. 95-227, pp. 825;
Brief for Petitioners Alliance for Community Media
et al. in No. 95-227, pp. 32-35. Though I agree that
content-based prohibitions in a public forum “must
be narrowly drawn to effectuate a compelling state
interest,” Perrv Ed_Assn. . Perry Local Educators’
Assn. 460 U.S. 37. 46. 103 _S.Ct. 948, 953. 74
L.Ed.2d 794 (1983), I do not agree with petitioners’
antecedent assertion that public access channels are
public forums.

We have said that government may designate public
property for use by the public as a place for expres-
sive activity and that, so designated, that property
becomes a public forum. /d., at 45, 103 S.Ct., at 954-
9335. Petitioners argue that “[a] local government
does exactly that by requiring as a condition of fran-
chise approval that the cable operator set aside a pub-
lic access channel for the free use of the general pub-
lic on a first-come, first-served, nondiscriminatory
basis.” ™2 %827 Brief for Petitioners Alliance for
Community Media et al. in No. 95-227, p. 33. 1 dis-
agree.

FN9. In Rosenberger v. Rector and Visitors
of Univ. of Va.. 515 U.S. 819, §29-830. 115
S.Ct 2510, 2516-2517. 132 L.Ed.2d 700
{1993), we found the university's student ac-
tivity fund, a nontangible channel of com-
munication, to be a limited public forum, but
generally we have been quite reluctant to
find even limited public forums in such
channels of communication. Cornelius v.
NAACP Legal Defense & Ed Fund Inc,

473 U.S. 788. 804, 105 S.Ct. 3439, 3450, 87
LEd2d 567 (1985) (Combined Federal
Campaign not a limited public forum); Perry
Ed_Assn, v. Perry Local Educators’ dssn..
460 U.S. 37. 47-48. 103 S.Ct. 948, 956-957,
74 L.Ed.2d 794 (1983) (school mail facili-
ties not a limited public forum). In any
event, we certainly have never held that pub-
lic access channels are a fully designated
public forum that entitles programmers 1o
freedom from content-based distinctions.

Cable systems are not public pm;:»erty,mq Cable sys-
tems are privately owned and privately managed, and
petitioners point to no case in which we have held
that government may designate private property as a
public forum. The public forum doctrine is a rule
governing claims of “a right of access to public prop-
erty,” Perrv Ed._Assn., supra. at44.103 S.Ct. at 954,
and has never been thought to extend beyond prop-
erty generally understood to belong to the govern-
ment. See Jnternational Soc. for Krishna Conscious-
ness, Ing, v, Lee. 505 U.S. 672, 681, 112 S.Ct. 2701,
2707. 120 L.Ed.2d 341 {1992) (evidence of expres-
sive activity at rail stations, bus stations, wharves,
and Ellis Island was “irrelevant to public fora analy-
sis, because sites such as bus and rail terminals tradi-
tionally have had private ownership” (emphasis in
original)). See also id, at 678. 112 S.Ct. at 2705
(public forum is “government” or “public” property);
Perry Ed. Assn.. supra. at 45, 103 S.Ct.. at 953 (des-
ignated public forum “consists of public property”).

Mercurio, “CableSpeech™ The Case for
First Amendment Protection 119 (1983)
(“Because cable systems are operated by
private rather than governmental entities,
cable television cannot be characterized as a
public forum and, therefore, rights derived
from the public forum doctrine cannot be as-
serted by those who wish to express them-
selves on cable systems™).

Petitioners point to dictum in Cornelius v. NAACP
Legal Defense & Ed._Fund 473 U.S. 788, 80}1. 105
S.Ct. 3439. 3448, 87 L.Ed.2d 567 (1983), that a pub-
lic forum may consist of “private property dedicated
to public use,” but that statement has no applicability
here. That statement properly refers to the common
practice of formally dedicating land for streets and
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parks when subdividing real estate for developments.
See 1A C. Antieau & J. Antiean, Antieau's Local
Government Law § 9.05 (1991); 11A E. McQuillin,
Law of Municipal Corporations § 33.03 (3d ed.1991).
Such dedications may or may not transfer title, but
they at least create enforceable public easements in
the dedicated land. 1A **2427 Antieau, supra, §
9.15; 11A McQuillin, supra, *828 § 33.68. To the
extent that those easements create a property interest
in the underlying land, it is that government-owned
property interest that may be designated as a public
forum.

It may be true, as petitioners argue, that title is not
dispositive of the public forum analysis, but the na-
fure of the regulatory reswrictions placed on cable
operators by local franchising authorities is not con-
sistent with the kinds of governmental property inter-
ests we have said may be formally dedicated as pub-
lic forums. Qur public forum cases have involved
property in which the government has held at least
some formal easement or other property interest pet-
mitting the government to treat the property as its
own in designating the property as a public forum.

ing § 10(c), cable operators are forbidden to
exercise editorial discretion over public ac-
cess channels, that prohibition is not abso-
lute. Section 53 i{e) provides that the prohi-
bition on the exercise of editorial discretion
is subject to § 544(d)(1), which permits op-
eratoss and franchising authorities to ban ob-
scene or other constitutionally unprotected
speech. Some States, however, have not
permitted exercise of that authority. See,
e.g.Minn.Stat. § 238.11 (1994) (prohibiting
any censorship of leased or public access
programming); N.Y, Pub. Serv. Law § 229
{McKinney Supp.1996) (same). At any rate,
the Court has never recognized a public fo-
rum based on 2 property interest “taken” by
regulatory restriction.

*829 Similarly, assertion of government controt over
private property cannot justify designation of that
property as a public forum. We have expressly stated
that neither government ownership nor govermnment
control will guarantee public access to property. See
Cornelius. supra, at_803. 105 S.Ct.. at 3449-3450:
Postal Service v. Council _of Greenburgh Civic

See, e.g., Hague v. Committee for Industrial Organi-
zation, 307 U.S. 496, 515. 59 S.Ct, 934, 963-964, 83

Adssns. 433 U.S. 114, 129. 101 S.Ct, 2676, 2683. 69

L.Ed. 1423 (1939) (streets and parks); Police Dept, of

Chicago v. Moslev, 408 U.S. 92. 96. 92 S.Ct. 2286.
2290. 33 L.Ed.2d 212 (1972) (sidewalks adjoining
public school);, Southeastern Promotions. Lid _y.
Conrad_420 U.8, 346, 535, 95 _S.Ct. 1239, 1244-
1245. 43 1.Ed.2d 448 (1975) (theater under long-
term lease to city); Corev v. Brown, 447 U.S, 455,
460-462. 100 S.Ct. 2286, 2289.2291. 65 1.Ed.2d 263
(1980) (sidewalks in front of private residence);
Widmar v, Vincent, 454 1.S. 263, 267-268. 102 S.Ct.
269. 273-274. 70 L.Ed.2d 440 (1981} (university
facilities that had been opened for student activities).
That is simply not true in these cases. Pursuant to
federal and state law, franchising authorities require
cable operators to create public access channels, but
nothing in the record suggests that local franchising
authorities take any formal easement or other prop-
erty interest in those channels that would permit the
government to designate that property as a public
forum. B

EN11. Petitioners' argument that a property
right called “the right to exclude” has been
transferred to the government is not persua-
sive. Though it is generally true that, except-

L.Ed.2d_517 (1981). Government control over its
own property or private property in which it has
taken a cognizable property interest, like the theater
in Southeastern Promotions. is consistent with desig-
nation of a public forum. But we have never even
hinted that regulatory control, and particularly direct
regulatory conirol over a private entity's First
Amendment speech rights, could justify creation of a
public forum. Properly construed, our cases have
limited the government's ability to declare a public
forum to property the government owns outright, or
in which the government holds a significant property
interest consistent with the communicative purpose
of the forum to be designated.

Nor am I convinced that a formal transfer of a prop-
erty interest in public access channels would suffice
to permit a local franchising authority to designate
those channels as a public forum. In no other public
forum that we have recognized does a private entity,
owner or not, have the obligation not only to permit
another to speak, but to actually help produce and
then transmit the message on that person's behalf.
Cable operators regularly retain some level of mana-
gerial and operational control over their public access

© 2009 Thomson Reuters/West, No Claim to Orig. US Gov. Works,



116 S.Ct. 2374

Page 54

518 U.S. 727, 116 S.Ct. 2374, 135 L.Ed.2d 888, 64 USLW 4706, 96 Cal. Daily Op. Serv. 4792, 96 Daily Journal

D.A.R. 7697, 3 Communications Reg. (P&F) 543
(Cite as: 518 U.S. 727,116 S.Ct. 2374)

changels, subject only to the requirements of federal,
state, and local law and the franchise agreement. In
more traditional public forums, the government
shoulders the burden of administering and enforcing
the ¥¥2428 openness of the expressive forum, but it
is frequently a private citizen, the operator, who
shoulders that burden for public access channels. For
instance, *830 it is often the operator who must ac-
cept and schedule an access programmer's request for
time on a channel ™2 And, in many places, the op-
erator is actually obligated to provide production fa-
cilities and production assistance to persons seeking
to produce access progiamming ™2 Moreover,
unlike a park picketer, an access programmer cannot
transmit its own message. Instead, it is the operator
who must transmit, or “speak,” the access program-
mer's message. That the speech may be considered
the operator's is driven home by 47 U.S.C. § 539,
which authorizes a fine of up to $10,000 and two
years' imprisonment for any person who “transmits
over any cable system any matter which is obscene.”
See also *831 § 558 (making operators immune for
all public access programming, except that which is
obscene),

FN12. See D. Brenner, M. Price, & M.
Meyerson, Cable Television and Other Non-
broadcast Video § 6.04[7] (1996) (hereinaf-
ter Brenner). Some States and local govern-
ments have formed nonprofit organizations
to perform some of these functions. See
D.C.Code Ann. § 43-1829(z) (1990 and
Supp.1996) (establishing Public Access
Corporation “for the purpose of facilitating

and governing nondiscriminatory use™ of

public access channels).

EN13. See, eg.47 US.C. § 541(a)4)¥B)
(authorizing franchise authorities to “require
adequate assurance that the cable operator
will provide adequate public, educational,
and governmental access channel capacity,
facilities, or financial support™);
Conn.Gen.Stat. § 16-331c (1995) (requiring
cable operators to contribute money or re-
sources to cable advisory councils that
monitor compliance with public access stan-
dards); § 16-333(c) (requiring the depart-
ment of public wility control to adopt regu-
lations “establishing minimum standards for
the equipment supplied ... for the commu-

nity access programming”™); D.C.Code Ann.
§ 43-1829.1(c) (1990) (“For public access
channel users, the franchisee shall provide
use of the production facilities and produc-
tion assistance at an amount set forth in the
request for proposal”); MinnStat. §
238 084.3(b) (1994) (requiring cable opera-
tors to “make readily available for public
use at least the minimal equipment neces-
sary for the production of programming and
playback of prerecorded programs”). That
these activities are “partly financed with
public funds,” ante, at 2395, does not dimin-
ish the fact that these activities are also
“partly financed” with the operator's money.
See Brenner § 6.04[7], at 6-48 (“Frequently,
access centers receive money and equipment
from the cable operator”); id, § 6.04 [3}[c],
at 6-41 (discussing cable operator financing
of public access channels and questioning its
constitutionality as “forced subsidization of
speech™).

FN14, Petitioners argue that § 10(d) of the
1992 Act, 47 1J.8.C. § 558, which lifis cable
operators' immunity for obscene speech,
forces or encourages operators to ban inde-
cent speech. Because Congress could di-
rectly impose an outright ban on obscene
programming, see Sable Commnications of
Cal, Inc. v. FCC 492 U.S. 115, 124, 109
S.Ct. 2829. 2835-2836, 106 L.Ed.2d 93
{1989), petitioners' encouragement argument
is meritless.

Thus, even were [ inclined to view public access
channels as public property, which I am not, the nu-
merous additional obligations imposed on the cable
operator in managing and operating the public access
channels convince me that these channels share few,
if any, of the basic characteristics of a public forum.
As | have already indicated, public access require-
ments, in my view, are a regulatory restriction on the
exercise of cable operators' editorial discretion, not 2
transfer of a sufficient property interest in the chan-
nels to support a designation of that property as a
public forum. Public access channels are not public
forums, and, therefore, petitioners' attempt to redis-
wibute cable speech rights in their favor must fail.
For this reason, and the other reasons articulated ear-
lier, 1 would sustain both § 10(a) and § 10{(c).
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m

Most sexually oriented programming appears on
premium or pay-per-view channels that are naturally
blocked from nonpaying customers by market forces,
see {n re Implementation_of Section 10 of the Con-
sumer Protection and Competition Act of 1992; Inde-
cent Programming and Other Tvpes of Materials on
Cable Access Channels, First Report and Order, 8
FCC Red 998. 1001, n. 20 (1993) (First Report and
Order), and it is only governmental intervention in
the first instance that requires access channels, on
which indecent programming may appear, to be made

nothing more than adjust the nature of Government-
imposed leased access requirements *832 in order to
emulate the **2429 market forces that keep indecent
programming primarily on premium channels (with-
out permitting the operator to charge subscribers for
that programming).

Unlike §§8 10(a) and (c), § 10(b) clearly implicates
means bans indecent speech, it clearly places content-
based restrictions on the transmission of private
speech by requiring cable operators to block and seg-
regate indecent programming that the operator has
agreed to carry, Consequently, § 10(b) must be sub-
jected to strict scrutiny and can be upheld only if it
furthers a compelling governmental interest by the
least restrictive means available. See Sable. 492 U.S..
at_126_ 109 S.Ct.. at 2836-2837. The parties agree
that Congress has a “compelling interest in protecting
the physical and psychological well-being of minors”
and that its interest “extends to shielding minors from
the influence of [indecent speech] that is not obscene
by adult standards.” /bid. See Ginsberg v. New York
390 U.S. 629. 639. 88 $.Ct. 1274. 1280. 20 L.Ed.2d
195 (1968) (persons “who have th{e] primary respon-
sibility for children's wellbeing are entitled to the
support of laws designed to aid discharge of that re-
sponsibility™). Because § 10(b) is narrowly tailored to
achieve that well-established compeliling interest, I
would uphold it. I therefore dissent from the Court's
decision to the contrary.

Our precedents establish that government may sup-
port parental authority to direct the moral upbringing
of their children by imposing a blocking requirement
as a default position. For example, in Ginsherg, in

which we upheld a State's ability to prohibit the sale
of indecent literature to minors, we pointed out that
the State had simply imposed its own default choice
by noting that “the prohibition against sales ta minors
does not bar parents who so desire from purchasing
the magazines for their children.” fbid Likewise, in
Sable we set aside a complete ban on indecent dial-a-
porn messages in part because the FCC had previ-
ously imposed certain default rules intended to pre-
vent access by minors, *833 and there was no evi-

128-130. 109 S.Ct.. at 2837-2839 .71

FNI5. Afier Sable, Congress quickly
amended the statute and the FCC again
promulgated those “safe harbor” tules.
Those rules were later upheld against a First
Amendment challenge. See Dial Informa-
tion Servs. Corp. of N.Y. v. Thornburgh 938
F.2d 1535 (C.A.2 1991), cert. denied, 5302
U.S. 1072..112 §.Ct. 966. 117 L.Ed.2d 132
(1992); Information Providers' Coalition for
Defense of First Amendment v. FCC. 928
F2d 866 (C.A9 1991} In promuigating
regulations pursoant fo § 10(b), the FCC was
well aware that the default rules established
for dial-a-porn had been upheld and asserted
that similar rules were necessary for leased
access channels. See First Report and Order.
8 FCC Red 998. 1000 (1993) (“The blocking
scheme upheld in these cases is, in all rele-
vant respecis, identical to that required by
section 10(b)™); ibid (“[J]ust as it did in sec~
tion 223 relating to ‘dial-a-porn’ telephone
services-Congress has now determined that
mandatory, not voluntary, blocking is essen-
tial™).

The Court strikes down §_10(b) by pointing to alter-
natives, such as reverse blocking and lockboxes, that
it says are less restrictive than segregation and block-
ing. Though these methods attempt to place in par-
ents' hands the ability to permit their children to
watch as little, or as much, indecent programming as
the parents think proper, they do not effectively sup-
port parents’ authority to direct the moral upbringing
of their children. See First Report and Order, 8 FCC
Red. ar 1000-1001. ™8 The FCC recognized that
leased access programuming comes “from a wide vari-
ety of independent sources, with no single editor con-
trolling {its] selection and presentation.” /d, at 1000,
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Thus, indecent programming on leased access chan-
nels is “especially likely to be shown randomly or
intermittently between non-indecent programs.” Ibid.
Rather than being able to simply block out certain
channels at certain times, a subscriber armed with
only a lockbox must carefully monitor all leased ac-
cess programming and constantly reprogram the
lockbox %834 to keep out undesired programming.
Thus, even assuming that cable subscribers generally
have the technical proficiency to properly operate a
lockbox, by no means a given, this distinguishing
characteristic of leased access channels makes Jock-
boxes**2430 and reverse blocking largely ineffec-
tive.

FN186. In the context of dial-a-porn, courts
upholding the FCC's mandatory blocking
scheme have expressly found that voluntary
blocking schemes are not effective. See Dial
Information..__Servs., . supra, _.at__1542;
Information Providers' Coalition, suprg, at
873-874.

Petitioners argue that § 10(b)'s segregation and block-
ing scheme is not sufficiently narrowly tailored be-
cause it requires the viewer's “writien consent,” 47
30 days to respond to the written request for access, §
76.701{c); and it is impermissibly underinclusive
because it reaches only leased access programming.

Relying on Lamont v. Postmaster General, 381 U.S.
301, 85 8.Ct. 1493, 14 1. Ed.2d 398 (1965), petition-
ers argue that forcing customers to submit a written
request for access will chill dissemination of speech.
In Lamont, we struck down a statute barring the mail
delivery of “ ‘communist political propaganda’ ” to
persons who had not requested the Post Office in
writing to deliver such propaganda, fd., at 307, 85
S.Ct.. at 1496. The law required the Post Office to
keep an official list of persons desiring to receive
communist political propaganda, id.. at 303, 83 S.Ct..
at 1494-1495. which, of course, was intended to chill
demand for such materials. Here, however, petition-
ers' allegations of an official list “of those who wish
to watch the ‘patently offensive’ channel,” as the
majority puts it, ante, at 2391, are pure hyperbole.
The FCC regulation implementing § 10(b)'s written
request requirement, 47 CFR § 76.701(b) (1995),
says nothing about the creation of a list, much less an
official Government list. It requires only that the ca-

ble operator receive written consent. Other statutory
provisions make clear that the cable operator may not
share that, or any other, information with any other
person, including the Government. Section 551 man-
dates that all personally identifiable information re-
garding a subscriber be kept strictly confidential and
further requires cable operators to destroy any infor-
mation that is no longer necessary for the purpose for
which it was collected 47 U.S.C. § 531. *835 None
of the circumstances that figured prominently in
Lamont exists here,

Though petitioners cannot reasonably fear the specter
of an officially published list of leased access inde-
cency viewers, it is true that the fact that a subscriber
is unblocked is ascertainable, if only by the cable
operator. I find no legally significant stigma in that
fact. If a segregation and blocking scheme is gener-
ally permissible, then a subscriber's access request
must take some form, whether written or oral, and I
see nothing nefarious in Congress' choice of a writ-
ten, rather than an oral, consent. =2 Any request for
access to blocked programming-by whatever method-
ultimately will make the subscriber's identity know-
able. ™ Byt this is hardly the kind of chilling effect
that implicates the First Amendment.

EN17. Because, under the circumstances of
these cases, I see no constitutionally signifi-
cant difference between a written and an
oral request to see blocked programming, I
also see no relevant distinction between §
10(b) and the blocking requirement enacted
in the 1996 Act, on which the majority
places so much reliance. See ante, at 2392.

FN18. Indeed, persons who request access to
blocked programming pursuant to 47 CFR §
76.701(c) (1995) are no more identifiable
than persons who subscribe to sexually ori-
ented premium channels, because those per-
sons must specially request that premium
service.

Though making an oral request for access, perhaps by
telephone, is slightly less bothersome than making a
written request, it is also true that a written request is
less subject to fraud “by a determined child.” Ante, at
2393. Consequently, despite the fact that an oral re-
quest is slightly less restrictive in absolute terms, it is
also less effective in supporting parents' interest in
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denying enterprising, but parentally unauthorized,
minors access to blocked programming.

The segregation and blocking requirement was not
intended to be a replacement for lockboxes, V-chips,
reverse blocking, or other subscriber-initiated meas-
ures. Rather, Congress enacted in § 10(b) a defauit
setting under which a subscriber receives no blocked
programming without a writtenrequest.*836 Thus,
subscribers who do not want the blocked program-
ming are protected, and subscribers who do want it
may request access. Once a subscriber requests ac-
cess to blocked programming, however, the sub-
seriber remains free to use other methods, such as
lockboxes, to regulate the kind of programming
shown on those channels in **2431 that home 2
Thus, petitioners are wrong to portray § 10(b) as a
highly ineffective method of screening individual
programs, see Brief for Petitioners in No. 93-124, at
43, and the majority is similarly wrong to suggest
that a person cannot “watch a single program ..
without letting the ‘patently offensive’ channel in its
entirety invade his household for days, perhaps
weeks, at a time,"ante, at 2391; see anfe, at 2392,
Given the limited scope of § 10(b) as a default set-
ting, | see nothing constitutionally infirm about Con-
gress' decision to permit the cable operator 30 days to
unblock or reblock the segregated channel.

EN1S. The lockbox provision, originally
passed in 1984, was unaffected by the 1992
Act and remains fully available to every
subscriber. 47 U.S.C. § 544(d)(2).

Petitioners also claim that § 10{b) and its implement-
ing regulations are impermissibly underinclusive
because they apply only to leased access program-
ming. In RAV. v. St Paul, 305 US 377. 112 S.Ct.
2538, 120 L.Ed.2d 305 (1992), we rejected the view
that a content-based restriction is subject to a separate
and independent “underinclusiveness” evaluation. Id,,
at 387, 112 S.Ct.. at 2545 (“In our view, the First
Amendment imposes not an ‘underinclusiveness’
limitation but a ‘content discrimination’ limitation
upon a State's prohibition of proscribable speech”).
See also ante, at 2393 (“Congress need not deal with
every problem at once™). Also, petitioners claim is in
tension with the constitutional principle that Con-
gress may not impose a remedy that is more restric-
tive than necessary to satisfy its asserted compelling
interest and with their own arguments pressing that

very principle. Cf. RA V., supra. ar402, 112 S.Ct. at
2553-2554 (White, -J., concurring in judgment)
(though the “overbreadth doctrine *837 has the re-
deeming virtue of attempting to avoid the chilling of
protected expression,” an underbreadth challenge
“serves no desirable function™),

In arguing that Congress could not impose a blocking
requirement without also imposing that requirement
on public access and nonaccess channels, petitioners
fail to allege, much less argue, that doing so would
further Congress' compelling interest. While it is true
that indecent programming appears on ROnRaccess
channels, that programming appears almost exclu-
sively on “per program or per channel services that
subscribers must specifically request in advance, in
the same manner as under the blocking approach
mandated by section 10(b).” First Report and Order,
8 FCC Red, at 1001, n. 20.™ In contrast to these
premium services, leased access channels are part of
the basic cable package, and the segregation and
blocking scheme Congress imposed does nothing
more than convert sexually oriented leased access
programming into a free “premium service.” =

Similarly, Congress' failure to impose segregation
and blocking requirements on public access channels
may have been based on its judgment that those
channels presented a less severe problem of unin-
tended indecency-it appears that most of the anecdo-
tal evidence before Congress involved leased access
channels, Congress may also have simply de-
cided*838 to permit the States and local franchising
authorities to address the issue of indecency on pub-
Jic access channels at a local level, in accordance
with the local rule policies evinced in 47 U.S.C. §
531. In any event, if the segregation and blocking
scheme established by Congress is narrowly tailored
to achieve a compelling governmental interest, it
does not become constitutionally suspect merely be-
cause Congress did not extend the same restriction to
other channels **2432 on which there was less of a
perceived problem (and perhaps no compelling inter-
est).

EN20. In examining the restrictions imposed
by the 1996 Act, the majority is probably
correct to doubt that “sex-dedicated chan-
nels are all (or mostly) leased chan-
nels, ante, at 2392, but surely the majority
does not doubt that most nonleased sex-
dedicated channels are premium channels
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that must be expressly requested. I thus dis-
agree that the provisions of the 1996 Act ad-
dress a “highly similar problem.” Amte, at
2393.

FN21. Unlike Congress' blocking scheme,
and the market norm of requiring viewers to
pay a premium for indecent programming,
lockboxes place a financial burden on those
seeking to avoid indecent programming on
leased access channels. See 47 US.C. §
544(8)(2) (“{A] cable operator shall provide
(by sale or lease) a device by which the sub-
scriber can prohibit viewing of a particular
cable service during periods selected by that
subscriber™).

The United States has carried its burden of demon-
strating that § 10(b) and its implementing regulations
are narrowly tailored to satisfy a compelling govern-
mental interest. Accordingly, I would affirm the
judgment of the Court of Appeals in its entirety. 1
therefore concur in the judgment upholding § 10(a)
and respectfully dissent from that portion of the
judgment striking down §§ 10(b) and (c).

U.8.Dist.Col.,1996.

Penver Area Educational Telecommunications Con-
sortium, Inc. v. F.C.C.

518 U.S. 727, 116 S.Ct. 2374, 135 L.Ed.2d 888, 64
USLW 4706, 96 Cal. Daily Op. Serv. 4792, 96 Daily
Journal D.A.R. 7697, 3 Communications Reg, (P&F)
545
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=
United States District Court,
8.D. New York.

TIME WARNER CABLE OF NEW YORK CITY, A
DIVISION OF TIME WARNER ENTERTAINMENT
COMPANY, L.P., Paragon Communications d/b/a Time
Warner Cable of New York City, Queens Inner Unity
Cable Systems d/b/a Quics and TWC Cable Pariners d/b/a
Staten Island Cable, Plaintiffs,

v.

CITY OF NEW YORK, Defendant,
Bloomberg, L.P., Intervenor-Defendant.

No. 96 CIV. 7736 (DLC).

Nov. 6, 1996.

Group of cable television operators brought action against
city, seeking preliminary injunction after city placed fi-
nancial news program on one of city's public, educational,
and governmental use { PEG) cable channels and pre-
pared to place commercial network 24-hour news pro-
gram on another PEG channel, in attempt to induce group
to place network news program on group's commercial
cable channel, and alleging violation of, inter alia, fran-
chise agreements, Cable Communications Policy Act,
and First Amendment. Financial news programmer inter-
vened. The District Court, Cote, ., held that: (1) city's
actions violated Act provision governing use of channel
capacity for governmental use; (2) franchise agreements
did not permit city to place subject programs on govern-
ment channel, regardiess of whether programs were
shown with or without commercials, absent written per-
mission from operator; (3) city's placement of subject
programs on PEG channels violated Act provision pro-
hibiting franchising authority from imposing requirements
as to provision or content of cable services; (4) group did
not have right under Act to use PEG channels and, thus,
group did not have First Amendment right to editorial
discretion in those channels; (5) city had acted to compel

group to add 24-hour news program to its system of

commercial chamnels, those actions had direct, immediate,
and chilling effect on group's exercise of its editorial dis-
cretion protected under First Amendment, and, thus,
group had carried its burden of establishing irreparable
harm; (6) group had right under First Amendment to be
free from government interference with its programming
decisions; and (7) city's actions did not pass strict scrutiny
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under First Amendment and, thus, group had shown like-
lihood of success on merits of its claim that city had vio-
lated group's First Amendment right to exercise editorial
discretion.

Preliminary injunction granted.
West Headnotes
|11 Yelecommunications 372 €=21230

372 Telecommunications
372V] Cabie Television

372k1230 k. In General. Most Cited Cases
(Formerly 372k457(1), 372k449.5(1))
Cable Communications Policy Act was intended to
recognize and endorse preexisting practice of local fran-
chise authorities conditioning their cable television fran-
chises on granting of public, educational, and governmen-
tal use { PEG) channel access. Communications Act of
1934, § 611(a, ), as amended, 47 U.S.C.A. §531{a. g).

|2] Telecommunications 372 €1230

372 Telecommunications

372V1 Cable Television

372k1229 Program Content; Access Rules
372k1230 k. In General. Most Cited Cases

(Formerly 372k457(1), 372k449.5(1))
Public, educational, and governmental use ( PEG) chan-
nel provisions of Cable Communications Policy Act
merely ensure that states will not prohibit practice of local
franchise authorities conditioning their cable television
franchises on granting of PEG channel access, and pre-
clude federal preemption challenges to such requirements.
Communications Act of 1934, § 61(a, e), as amended, 47
U.S.C.A. §531(a. €).

[3] Civil Rights 78 €=1457(1)

78 Civil Rights
78111 Federal Remedies in General
78k1449 Injunction
78k 1457 Preliminary Injunction
78k1457(1) k. In General. Most Cited Cases
(Formerly 78k268)
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Assertion of First Amendment rights does not automati-
cally require finding of irreparable injury, thus enfitling
plaintiff to preliminary injunction if he shows likelihood
of success on the merits; rather, plaintiffs must show
chilling effect on free expression. U.S.C.A. Const. Amend.
1

[4] Civil Rights 78 €21457(1)

78 Civil Rights

78111 Federal Remedies in General

78k1449 Injunction
78k1457 Preliminary Injunction
78k1437(1) k. In General. Most Cited Cases

(Formerly 78k268)
For First Amendment purposes, constitutional harm is not
necessarily synonymous with irreparable harm necessary
for issuance of preliminary injunction. U.S.C.A

Const. Amend. 1.

[5] Injunction 212 €5°138.48

212 Injunction
2121V Preliminary and Interlocutory Injunctions
2121V(A) Grounds and Proceedings to Procure
212IV(A)3 Subjects of Relief

212k138.45 Public Officers, Boards and

Municipalities; Schools and Colleges
212k138.48 k. Enforcement of Statutes,

When party moving for preliminary injunction seeks to
stay governmental action taken in public interest pursuant
to statutory or regulatory scheme, injunction should be
granted only if moving party meets likelihood-of-success
standard.

161 Telecommunications 372 €21230

372 Telecommunications

372V] Cable Television

372k1229 Program Content; Access Rules
372k1230 k. In General. Most Cited Cases

(Formerly 372k457(1), 372k449.5(1))
For purposes of Cable Communications Policy Act pro-
vision governing use of cable television channel capacity
for public, educational, or governmental use ( PEG),
phrase “public, educational or governmental use” estab-
lishes limit on both identity of user and content of pro-
gram. Communications Act of 1934, § 611(a), as
amended, 47 U.S.C.A, § 331(a).
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|7} Telecommunications 372 €1230

372 Telecommunications

372V] Cable Television

372k1229 Program Content; Access Rules

(Formerly 372k457(1), 372k449.5(1))
Neither cable television franchise agreement, nor party's
actions, may violate substantive meaning of Cabie
Communications Policy Act provision governing use of
cable television channel capacity for public, educational,
or governmental use { PEG), although franchise agree-
ment gives life to provision. Communications Act of
1934, § 611(a), as amended, 47 U.S.C.A. § 331{a).

181 Telecommunications 372 €1244

372 Telecommunications
372VI1 Cable Television
372k1242 Judicial Review or Intervention
372k1244 k. Injunction. Most Cited Cases
(Formerly 372k458(2), 372k449.10(2))

For purposes of determining whether to grant preliminary
injunction against city regarding its placement of com-
mercial financial news and 24-hour news programs on its
public, educational, and governmental use { PEG) cable
television channels, city's actions violated Cable Com-
munications Policy Act provision governing use of
channel capacity for governmental use; city's decision to
air 24-hour news program, substantially identical to that
aired on commercial channels, with relatively minor ex-
ception of inclusion of some minutes of local news, was
use of PEG channel in a way clearly unintended by Con-
gress, as city's use of its PEG channels was at edds with
Act purposes of desire to respond to local needs, create
space for otherwise unheard voices, air programs needed
by community that would not otherwise be commercially
viable, and show local government at work on govern-
mental channels. Communications Act of 1934, § 611(a),
as amended, 47 U.S.C.A, § 531(a).

19] Telecommunications 372 €=1230

372 Telecommunications
372V] Cable Television

372k1230 k. In General, Most Cited Cases
(Formerly 372k457(1), 372k449.5(1))
“GGovernmental use” envisioned by Cable Communica-
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tions Policy Act provision governing use of cable televi-
sion channel capacity for governmental use is goal of
showing the public local government at work. Communi-
cations Act of 1934, § 611(a), as amended, 47 US.CA. §
S3l(a)

[10] Telecommunications 372 €1230

372 Telecommunications
372V1 Cable Television
372k1229 Program Content; Access Rules
372k1230 k. In General, Most Cited Cases
{Formerly 372k457(1), 372k449.5(1))

For purposes of Cable Communications Policy Act pro-
vision governing use of cable television channel capacity
for public, educational, or governmental use ( PEG), Act
imposes limits on governmental use, and fact that user is
government doses not preclude violation of provision

without regard to use of channel, Communications Act of

1934, § 611(a), as amended, 47 U.S.C.A. § 531(a).

[11] Telecommunications 372 €1230

372 Telecommunications

372VI1 Cable Television

372k1220 Program Content; Access Rules

(Formerly 372k457(1), 372k449.5(1))
For purposes of Cable Communications Policy Act pro-
vision governing use of cable television channel capacity
for public, educational, or governmental use ( PEG), up-
derlying purposes to PEG channels include desire to re-
spond to local needs, create space for voices that would
not otherwise be heard, air programs needed by commu-
nity that may not otherwise be commercially viable, and,
for governmental channels, show local government at
work. Communications Act of 1934, § 611{a), as
amended, 47 U.S.C.A. § 331(a).

1121 Telecommungications 372 €1244

372 Telecommunications

372V1 Cable Television

372k1242 Judicial Review or Intervention
372k1244 k. Injunction. Most Cited Cases

(Formerly 372k458(2), 372k449.10(2))
For purposes of determining whether to grant preliminary
injunction against city regarding its placement of com-
mercial financial news and 24-hour news programs on its
public, educational, and governmental use (PEG) cable
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television channels, city's franchise agreements with cable
television operators did not permit city to place those pro-
grams on government channel, regardless of whether pro-
grams were shown with or without commercials, absent
wriften permission from operator; fianchise agreements
contemplated only noncommercial uses for PEG stations,
and programs were commercial in nature, given one pro-
grammer's clear commetcial intentions and other pro-
grarmmer's admissions. Communications Act of 1934, §
611(a), as amended, 47 U S.C A. § 531(a).

1131 Contracts 95 €<143(2)

93 Contracts
9511 Construction and Operation
931I(A) General Rules of Construction
95k143 Application to Contracts in General
95k143(2) k. Existence of Ambiguity. Most

Cited Cases

For contract interpretation purposes, existence of debate
between parties as to interpretation of contract language
does not create ambiguity.

[14] Evidence 157 €%397(2)

157 Evidence
157X1 Parol or Extrinsic Evidence Affecting Writings
157X1{A) Contradicting, Varying, or Adding 1o
Terms of Written Instrument
157k3%7(2) k. Completeness of Writing and
Presumption in Relation Thereto; Integration. Most Cited
Cases

Evidence 157 €461(1)

157 Evidence
157X1 Parol or Extrinsic Evidence Affecting Writings
157XKD) Construction or Application of Lan-
guage of Written Instrument
157k461 Showing Intent of Parties as to Sub-
ject-Matter

157k461(1) k. In General. Most Cited Cases
Court may rely on parol evidence, not to vary or add to
terms of contract, but only to interpret and give effect to
parties' intent, even if contract contains merger clause.

115] Contracts 95 €170(1)

93 Contracts
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9511 Construction and Operation
9311{A) General Rules of Construction
65k170 Construction by Parties
93k170(1) k. In General. Most Cited Cases
Parties' interpretation of contract in practice, prior to liti-
gation, is compelling evidence of parties’ intent.

116] Telecommunications 372 €1244

372 Telecommunications
372V]1 Cable Television

372k1242 Judicial Review or Intervention

372k1244 k. Injunction. Most Cited Cases
{Formerly 372k458(2), 372k449.10(2))
For purpeses of determining whether to grant preliminary
injunction against city regarding its placement of com-
mercial financial news and 24-hour news programs on its
public, educational, and governmental use ( PEG) cable
television channels, city's placement of those programs on
PEG channels violated Cable Communications Policy
Act provision prohibiting franchising authority from im-
posing requirements as to provision or content of cable
services, in light of conclusion that city's actions also vio-
lated First Amendment. U.S.C.A. ConstAmend. 1
Communications Act of 1934, § 624(£)(1), as amended,
47 US.C.A. §344(H(1).

[171 Constitutional Law 92 €-2140

92 Constitutional Law
92X V11 Freedom of Speech, Expression, and Press
22X VII(W) Telecommunications and Computers

(Formerly 92k90.1(9))
Cable television programmers and cable operators engage
in and transmit speech and are entitled to protection of
speech and press provisions of First Amendment
U.S.C.A. Const.Amend. 1.

118] Constitutional Law 92 €722140

92 Constitutional Law
92X V11l Freedom of Speech, Expression, and Press
2 XVII{W) Telecommunications and Computers
92k2139 Cable and Satellite Television Sys-
tems; Community Antenna Systems

(Formerly 92k90.1(9))
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For First Amendment purposes, in determining whether
cable television regulation is content-based or content-
neuiral, as a general rule, Jaws that by their terms distin-
guish favored speech from disfavored speech on basis of
ideas or views expressed are “content-based”; by contrast,
laws that confer benefits or impose burdens on speech
without reference to ideas or views expressed are in most
instances “content-neutral.” U, S.C.A. Const.Amend. 1.

119] Constitutional Law 92 €22140

92 Constitutional Law
92X VI Freedom of Speech, Expression, and Press
92X VW) Telecommunications and Computers
92k2139 Cable and Satellite Television Sys-
tems; Community Antenna Systems
922140 k. In General. Most Cited Cases
(Formerly 92k90.1(9))

Telecommunications 372 €<21230

372 Telecommunications
372VI Cable Television

(Formerly 372k457(1), 372k449.5(1))
For purposes of determining propriety of cable television
regulation under First Amendment, court must draw from
other areas of First Amendment jurisprudence with care,
since cable industry involves unique First Amendment
concerns. U.S.C.A. Const.Amend. [.

120} Constitutional Law 92 €1507

92 Constitutional Law

92XVIH Freedom of Speech, Expression, and Press

92X VIII(A) In General
DRXVITA) In General
92k1507 k. Viewpoint or Idea Discrimina-

tion. Most Cited Cases

(Formerly 92k90(1))
Viewpoint-based discrimination against speech, as op-
posed merely to content-based discrimination, is particu-
larly unacceptable under First Amendment. U.S.C.A.

[21] Constitutional Law 92 €5°1507

92 Censtitutional Law
92X V111 Freedom of Speech, Expression, and Press
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92X VIIA) In General
2XVIH(AM In General

92k1307 k. Viewpoint or Idea Discrimina-

tion. Most Cited Cases
{Formerly 92k90(1))

For First Amendment purposes, viewpoint discrimination
against speech is egregious form of content discrimina-
tion. U.S.C.A, Const. Amend. 1.

1221 Constitutional Law 92 €1490

92 Constitutional Law

92X VI Freedom of Speech, Expression, and Press

92XVIII{A) In General
92XVII(A)T In-General
92k1490 k. In General. Most Cited Cases

(Formerly 92k90(1))
For First Amendment purposes, government must abstain
from regulating speech when specific motivating ideology
or opinion or perspective of speaker is rationale for re-
striction. U.S.C. A, Const. Amend, 1.

123} Constitutional Law 92 €=22140

92 Constitutional Law
92X V1l Freedom of Speech, Expression, and Press
92X VII{W) Telecommunications and Computers
92k2139 Cable and Satellite Television Sys-
tems; Community Antenna Systems
92k2140 k. In General. Most Cited Cases
{Formerly 92k90.1(9))

Constitutional Law 92 €~°2142

92 Constitutional Law
92XVHI Freedom of Speech, Expression, and Press
92X V(W) Telecommunications and Computers
92k2139 Cable and Satellite Television Sys-
tems; Community Antenna Systems
92k2142 k. Public or L.ocal Access or Pro-
gramming,. Most Cited Cases
(Formerly 92k90.1(9})

Telecommunications 372 €~1230

372 Telecommunications
372V1 Cable Television
372k1229 Program Content; Access Rules
372Kk1230 k. In General. Most Cited Cases

(Formerly 372k457(1), 372k449.5(1))

Group of cabie television operators did not have right
under Cable Communications Policy Aet to use chan-
nels designated for public, educational, and governmental
use { PEG) and, thus, group did not have First Amend-
ment right to editorial discretion in those channels, for
purposes of group's action against city, seeking prelimi-
nary injunction against city regarding city's placement of
commercial financial news and 24-hour news programs
on its PEG cable television channels; neither Act provi-
sion governing operator’s use of unused PEG channel
capacity, nor Act provision stating that franchising an-
thority may establish franchise requirements as to PEG
channel capacity only to extent provided in statutory sec-
tion, provided group right to use PEG channels. U.S.C.A,
Const.Amend. 1; Communications Act of 1934, § 611(a,
d), as amended, 47 U.S.C.A. § 531(a. d).

124] Telecommunications 372 €1230

372 Telecommunications

372V1 Cable Television
372k1230 k. In General. Most Cited Cases

(Formerly 372k457(1), 372k449.5(1))
In Cable Commaunications Policy Act provision govern-
ing cable television operator's use of unused public, edu-
cational, and governmental use { PEG) channel capacity,
Congress intended that any PEG-designated channel
which had been fallow be returned to franchise authority
for its use as quickly as possible when PEG programming
becomes available for it. Communications Act of 1934, §
611(d), as amended, 47 U.S.C.A. § 531(d).

{25] Telecommunications 372 €=1230

372 Telecommunications
372V1 Cable Television
372k1229 Program Content; Access Rules
372k1230 k. In General. Mogst Cited Cases
{Formerly 372k457(1), 372k449.5(1))

Cable Communications Policy Act provision describing
proper use of cable television channel designated for pub-
lic, educational, and governmental use { PEG) does not
establish underlying right of cable operator to such chan-
nels, Communications Act of 1934, § 611(a), as amended,
47 U.S.C.A. §331(a).

1261 Telecommunications 372 €1230

372 Telecommunications

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.



943 F.Supp. 1357
943 F.Supp. 1357, 5 Communications Reg. (P&F) 484
{Cite as: 943 F.Supp. 1357)

372V1 Cable Television
372k1229 Program Content; Access Rules
372k1230 k. In General. Most Cited Cases

(Formerly 372k457(1), 372k449.5(1))
Rights to cable television channels designated for public,
educational, and governmental use (PEG) were created
simultaneously at time franchise agreements between city
and cable operators were signed. Communications Act of
1934, § 611(a, 4), as amended, 47 U.S.C.A. §531(a. 4).

[27] Telecommunications 372 €~1214

372 Telecommunications
372V1 Cable Television
372k1213 Franchises and Licenses; Local Regula-
tion
1214 k. In General, Most Cited Cases
72k455(1), 372k449(6.1))

372k1214
3

Telecommunications 372 €1217

372 Telecommunications
372V1 Cable Television

372k1213 Franchises and Licenses; Local Regula-
tion

372ki217 k. Termination and Amendment.
Most Cited Cases

(Formerly 372k455(4), 372k449(9))

Editorial discretion of cable television operator is function
of cable franchise it receives from local government; op-
erator'’s right to exercise any editorial discretion over ca-
ble services disappears if its franchise is terminated.

28] Telecommunications 372 £1244

372 Telecommunications
372VI Cable Television
372k1242 Judicial Review or Intervention
372k1244 k. Injunction. Most Cited Cases
(Formerly 372k458(2), 372k449.10(2))

For purposes of determining whether to grant preliminary
injunction against city regarding its placement of com-
mercial financial news and 24-hour news programs on its
public, educational, and governmental use (PEG) cable
television channels, city, through its course of conduct,
had acted to compel group of cable operators to add 24-
hour news program to its system of commercial channels,
those actions had direct, immediate, and chilling effect on
group's exercise of its editorial discretion protected under
First Amendment, and, thus, group had carried its burden
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of establishing irreparable harm; city could not select par-
ticular program to place on its PEG channels that did not
belong on such channel, with specific purpose of overrid-
ing group's editorial discretion by forcing group to alter
its editorial decision, U.S.C.A. Const.Amend. 1; Commu-
nications Act of 1934, § 611(a), as amended, 47 U.S.C.A,

§.531(a).

[29] Constitutional Law 92 €2140

92 Constitutional Law
92X VI Freedom of Speech, Expression, and Press
X VHI(W) Telecommunications and Computers
92k2139 Cable and Satellite Television Sys-
tems; Community Antenna Systems
9212140 k. In General. Most Cited Cases
{Formerly 92k90.1(9))

Constitutional Law 92 €~22142

92 Constitutional Law
92X VI Freedom of Speech, Expression, and Press
92X V(W) Telecommunications and Computers
92k2139 Cable and Satellite Television Sys-
tems; Community Antenna Systems
92k2142 k. Public or Local Access or Pro-
gramming. Most Cited Cases
(Formesly 92k90.1(9))

Telecommunications 372 €°1244

372 Telecommunications

372VI Cable Television

372k1242 Judicial Review or Intervention
372k1244 k. Injunction. Most Cited Cases

(Formerly 372k458(2), 372k449.10(2)) ,
Group of cable television operators had right under First
Amendment to be free from government interference with
its programming decisions, for purposes of group's action
against city, seeking preliminary injunction against city
regarding city's placement of commercial financial news
and 24-hour news programs on city's public, educational,
and governmenial use (PEG) cable television channels.
U.S.C.A. Const.Amend. |; Communications Act of 1934,
§ 611(a), as amended, 47 U.S.C A, § 531(a).

j301 Constitutional Law 92 €2140

982 Constitutional Law
92X VIl Freedom of Speech, Expression, and Press
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92X VII(W) Telecommunications and Computers
92k2139 Cable and Sateilite Television Sys-
tems; Community Antenna Systems
92k2140 k In General, Most Cited Cases
(Formerly 92k90.1(9))

Constitutional Law 92 €=°2142

92 Constitutional Law
92X VI Freedom of Speech, Expression, and Press
92X VII(W) Telecommunications and Computers
92k2139 Cable and Satellite Television Sys-
tems; Community Antenna Systems
92k2142 k. Public or Local Access or Pro-

gramming. Most Cited Cases
(Formerly 92k90.1(9))

Telecommunications 372 €5°1244

372 Telecommunications
372V] Cable Television
372k1242 Judicial Review or Intervention
372k1244 k. Injunction. Most Cited Cases
(Formerly 372k458(2), 372k449.10(2))

For purposes of determining whether to_grant preliminary
injunction against city, city's decision to place commercial
financial news and 24-hour news programs on city's pub-
lic, educational, and governmental use (PEG) cable tele-
vision channels was “content-based’” and, thus, strict scru-
tiny under First Amendment applied to challenge by
group of cable television operators to city's actions, where
city chose 24-hour news program out of all other news
programs, financial news program was admitted to PEG
channels as “cover” for city’s content-based choice of 24~
hour news program, and city acted to punish group for
exercising its editorial discretion to refuse 24-hour news
program  for its commercial channels. U.S.C.A.
Const.Amend. 1; Communications Act of 1934, § 611(2),
as amended, 47 UJ.S.C.A. § 531(a).

[31] Constitutional Law 92 €=2140

92 Constitutional Law
92X V11l Freedom of Speech, Expression, and Press
92X V(W) Telecommunications and Computers
92k2139 Cable and Satellite Television Sys-
tems; Community Antenna Systems
9252140 k. In General. Most Cited Cases
(Formerly 92kS0.1(9))
For First Amendment purposes, content-neutral cable
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television regulations are subject to intermediate scrutiny
and content-based regulations are subject to strict scru-
tiny. UL.S.C.A, Const.Amend. }.

321 Constitutional Law 92 €21512

92 Constitutional Law

92X V11 Freedom of Speech, Expression, and Press

92X VIII(A) In General
92XVHI(A)] in General
92k1511 Content-Neutral Regulations or
Restrictions
92k1512 k. In General. Most Cited Cases
(Formerly 92k90(3))

Constitutional Law 92 €=1517

92 Constitutional Law

92X VI Freedom of Speech, Expression, and Press

92XVII(A) In General
QIXVHI(AN In General
92k1516 Content-Based Regulations or Re-
strictions
92k1517 k. In General. Most Cited Cases

(Formerly 92k90(3))
For First Amendment free speech purposes, in determin-
ing whether government action is content-neutral or con-
tent-based, court should consider government's purpose in
taking action. U.S.C.A. Const Amend. 1.

1331 Constitutional Law 92 €522140

92 Constitutional Law
92X VI Freedom of Speech, Expression, and Press
MXVIIIW) Telecommunications and Computers
92k2139 Cable and Satellite Television Sys-
tems; Community Antenna Systems
92k2140 k. In General. Most Cited Cases
(Formerly 92k90.1(9))
For First Amendment free speech purposes, if there is
specific proof that any regulation is actually being used to
punish cable ielevision operator for discretionary pro-
gramming decision, governmental action should be
viewed as conteni-based. U.S.C.A. Const.Amend. 1.

134] Constitutional Law 92 €5°2142

92 Constitutional Law
92X VI Freedom of Speech, Expression, and Press
92X V(W) Telecommunications and Computers
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922139 Cable and Satellite Television Sys-
tems; Community Antenna Systems
92k2142 k. Public or l.ocal Access or Pro-
gramming. Most Cited Cases
(Formerly 92k50.1(9))

Telecommunications 372 €51244

372 Telecommunications
372VI1 Cable Television
372k1242 Judicial Review or Intervention
372k1244 k. Injunction. Most Cited Cases
(Formerly 372k458(2), 372k449.10(2))

For purposes of determining whether to grant preliminary
injunction against city regarding its placement of com-
mercial financial news and 24-hour news programs on its
public, educational, and governmental use (PEG) cable
television channels, city's actions did not pass strict seru-
tiny under First Amendment and, thus, group of cable
television operators had shown likelihood of success on
merits of its claim that city had violated group's First
Amendment right to exercise editorial discretion; city's
asserted reasons for its actions, i.e., to ensure wide diver-
sity of programming and promote city employment, had
been used as pretexts and were not actual motivation for
city's actions, and city had not narrowly tailored its ac-
tions to accomplish those asserted goals. U.S.C.A.
Const.Amend. 1; Communications Act of 1934, § 61 Ha),
as amended, 47 U.S.C.A. § 331(a).

[35] Constitutional Law 92 €2142

92 Constitutional Law
9YXVIII Freedom of Speech, Expression, and Press
9XVIII{ W) Telecommunications and Computers
92k2139 Cable and Satellite Television Sys-
tems; Community Antenna Systems
2%k2142 k. Public or Local Access or Pro-
gramming. Most Cited Cases
(Formerly 92k50.1(%))

Telecommunications 372 €=1244

372 Telecommunications
372V1 Cable Television
372k1242 Judicial Review or Intervention
372k1244 k. Injunction. Most Cited Cases
(Formerly 372k458(2), 372k449.10{2))
For purposes of determining whether to grant preliminary
injunction against city regarding its placement of com-
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mercial financial news and 24-hour news programs on its
public, educational, and governmental use (PEG) cable
television channels, even assuming intermediate scrutiny
applied, city's actions did not pass intermediate scrutiny
under First Amendment and, thus, group of cable televi-
sion operators had shown likelihood of success on merits
of its claim that city had violated group's First Amend-
ment right to exercise editorial discretion; viewpoint fa-
voritism and speaker preference, which were city's true
motivations, were not legitimate government purposes
unrelated to suppression of fiee expression. U.S.CA.
Const.Amend. 1; Communications Act of 1934, § 611(a),
as amended, 47 U.S.C.A §531(a).

1361 Constitutional Law 92 €52142

92 Constitutional Law
RIXVIIHW) Telecommunications and Computers
92k2139 Cable and Satellite Television Sys-
tems; Community Antenna Systems
9212142 k. Public or Local Access or Pro-
gramming. Most Cited Cases
(Formerly 92k90.1(3))

Telecommunications 372 €-1244

372 Telecommunications
372VI Cable Television
372k1242 Judicial Review or Intervention
372k1244 k. Injunction. Most Cited Cases
(Formerly 372k458(2), 372k449.10(2))

Issuance of preliminary injunction against city's place-
ment of commercial financial news and 24-hour news
programs on its public, educational, and governmental use
(PEG) cable television channels would pot act as imper-
missible prior restraint on city's and programmers' speech
under First Amendment; even assuming city had First
Amendment rights, city could not wield its own First
Amendment right as sword to force group of cable televi-
sion operators to capitulate to city's demands and then
claim same right as shield preventing court from granting
relief, and deprivation of programmers’ First Amendment
rights was due to city's violation of its First Amendment
obligations as state actor and, thus, was incidental.
U.S.C.A. Const.Amend. 1: Communications Act of 1934,
§ 611(g, ¢), as amended, 47 US.C.A. § 531{a e).

137] Telecommunications 372 €21230
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372 Telecommunications

372VI1 Cable Television

372k1229 Program Conient; Access Rules
372k1230 k. In General. Most Cited Cases

{Formerly 372k457(1), 372k449.5(1))
Under Cable Communications Policy Aet provision
governing editorial contrel by cable television operator,
group of cable operators could not interfers with city's
programming decisions for city’s public, educational, and
governmental use { PEG) channels. Communications Act
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B. The City's Actions Violate the Cable Act 1385

4, The City's Actions Violate Section 544(f)(1} 1391

[

Applying the First Amendment 1394

b. Time Warner's First Amendment Rights in the Commercial 1396
Channels

ii Likelihood of Success

(b) Applying Strict Scrutiny 1401

This case concerns the power of a city fo influence, con-
*1363 OFPINION trol, and even coerce the programming decisions of an
operator of a cable television system. It therefore goes 1o
COTE, District Judge: the heart of First Amendment concerns.
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The pivotal event in this case occurred on October 1,
1996, On that date, the City of New York (*City™) pro-
posed to Time Warner Entertainment Company, LP.
{“Time Warner”) 2-a group of cable operators that pro-
vide cable service pursuant to franchise agreements with
the City-a plan that called *1364 for the City to abandon
one of its cable channels designated for public, educa-
tional and governmental use (“PEG™) if Time Warner
would place the new Fox News progtam on one of Time
Warner's commercial cable channels. Time Warner re-
fused to “swap” channels with the City in order to ac-
commodate Fox News. Unwilling to accept Time War-
ner'’s decision, a decision protected by the First Amend-
ment and a federal statute, the City raised the ante over
the ensuing days in an effort to convince Time Wamer to
change its mind. This campaign culminated on October
10, 1996, when the City placed Bloomberg Information
Television (“BIT™) on ome of its PEG channels-
specifically, a channel set aside for educational or gov-
ernmental use-and prepared to place Fox News on another
PEG channel. This action, intended to compel Time War-
ner to capitulate, instead has bronght the parties before
this Court.

FNI1, I refer to the various related entities that are
plaintiffs in this action as “Time Warner.” These
entities include Time Warner Cable of New York
City, an unincorporated division of Time Warmner
Entertainment Company, L.P., that operates ca-
ble systems in New York City pursuant to fran-
chise agreements with the City dated 1983 and
1990. Plaintiffs also include Paragon Communi-
cations, an individual franchisee that operates a
cable system pursuant to the 1990 franchise
agreement with the City, and Queens Inner Unity
Cable Systems and TWC Cable Partners, which
both operate cable systems pursuant to the 1983
franchise agreement.

So long as there remains a limitation on the number of
cable channels, and intense competition over access 10
this valuable resource, there is a potential for a dispute of
this nature to arise. Fortunately, however, the exercise of
government power at issue here is without precedent.
Given the irregularity of the City's actions in this case, 1
need not definitively decide each of the difficult issues,
including a fine determination about the appropriate use
of PEG channels under the Cable Communications Pol-
icy Act of 1984 (“Cable Act™). Pub.L. No. 98-549. 08
Stat. 2779 (codified at 47 U.S.C. § 521et seg.). Nonethe-
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less, 1 do find that the City's actions are far beyond ac-
ceptable PEG use, that the City acted in contravention of
the legislative purposes of the Cable Act, and, specifi-
cally, violated the provisions relating to PEG use and the
editorial autonomy of a cable operator. Most importantly,
I find that by engaging in an effort to compel Time War-
ner to alter its constitutionally-protected editorial decision
not to carry Fox News, the City has violated Time War-
ner's First Amendment rights.

1. Background

Time Warner brought this action for preliminary injunc-
tion against the City on October 10, 1996. Defendant City
is a municipal corporation organized under the laws of the
State of New York. Defendant-intervenor Bloomberg L.P.
(“Bloomberg™) intervened in the action on Octaber 16,
1996. Bloomberg is a news service that specializes in
covering financial news and produces BIT.

Time Warner's complaint alleges that the City's actions
violate the franchise agreements, the Cable Act, and the
First Amendment, The complaint also alleges that if the
City's actions are allowed under the Cable Act, then the
Act violates the First Amendment as applied. Finally, the
complaint alleges that the City's actions violate the Tak-
ings Clause of the Fifth Amendment, New York State
Jaw, the New York State Constitution, and the New York
City Charter.

On October 11, 1996, this Court held a hearing on Time
Warner's application for a temporary restraining order
(“TRO") enjoining the City from continuing to show BIT
and from placing Fox News on the Crosswalks Network
(“Crosswalks™), a group of cable channels set aside for
educational and governmental use and supervised by the
City. After hearing the parties, this Court granted Time
Warner's motion for 2 TRO.Z2 A hearing on Time War-
ner's application for a preliminary injunction was set for
October 23, 1996, and at the City's request an extension
was subsequently granted to October 28. The parties
agreed, pursuant to this Court's rules, to have the direct
testimony of all witnesses presented by affidavit. Prior to
the hearing, the parties were to designate which witnesses
they wished to cross-examine in person.

FN2. While Bloomberg was not a formal party at
the time of the TRO hearing, the Court heard ar-
gument from Bloomberg's counsel, and Jonathan
Fram, Bloomberg's general manager of television
news, was the only witess called at the TRC

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.



943 F.Supp. 1357
943 F.Supp. 1357, 5 Communications Reg. (P&F) 484
(Cite as: 943 F.Supp. 1357)

hearing.

Time Warner submitted affidavits from Richard Aurelio,
President of New York City Cable Group 2%, Allan J.
Arffa, outside counsel*1365 to Time Warner; Fred
Dressler, Senior Vice President of Programming at Time
Warner Cable; Spencer B. Hays, Vice President and Dep-
uty General Counse! of Time Warner; Robert S. Jacobs,
General Counsel of Time Warner's New York City Cable
Group; Stuart J. Lipson, an independent consultant spe-
cializing in developing competitive strategies, particularly
in the cable industry; Gary McBride, President and CEQ
of GEMS International Television; Gregory Moore, Ex-
ecutive Director of Northwest Community Television;
George Wiiliam Nichols, President and CEO of Kaleido-
scope Network, Inc.; Richard D. Parsons, President of
Time Warner; Barry Rosenblum, President of Time War-
ner Cable of New York City; George C. Stoney, professor
of film and television at NYU; and Lynn Yaeger, Senior
Vice President of Corporate Affairs for Time Warner Ca-
ble.

FN3. Mr. Aurelio's affidavit was submitted in
connection with Time Warner's request for a
TRO. He also submitted a supplemental affidavit
in connection with the request for a preliminary
injunction.

Time Wamer submitted deposition excerpts from Allan
Arffa; Richard Aurelio; Walter de la Cruz, Director of
Cable Television Franchises and Policy at the City De-
partment of Information Technology and Telecommuni-
cations (“DolTT™); Fred Dressler; Barry R. Forbes, Ex-
ecutive Director of the Alliance for Community Media;
James Honiotes, Vice President of Distribution for Jones
Education Company, the producer of Knowledge TV;
Robert S. Jacobs; David B. Klasfeld, Chief of Staff to
Fran Reiter; Gary S. Lutzker, Telecommunications Coun-
sel at DolTT; Randy Mastro, Deputy Mayor for Opera-
tions; Gary McBride; John T. McCormick, Assistant
Commissioner of DolTT; Gregory Moore; Craig Mu-
raskin, Special Assistant to Fran Reiter; George William
Nichols; Alex Quinn, Executive Director and President of
Manhattan Neighborhood Network; Bruce Regal, an at-
torney in the New York City Law Department; Elaine S,
Reiss, General Counsel of DolTT; Fran Reiter, Deputy
Mayor for Economic Development and Planning; Ted
Turner, Vice Chairman of Time Warner; Salvador C. Uy,
former Assistant Commissioner for Cable Television and
Telecommunications Policy for DolTT; and Lynn Yaeger.
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The City submitted affidavits or affirmations from Paul
A. Crotty, Corporation Counsel for the City; David B.
Klasfeld; Craig Muraskin; Burt Neuborne, professor of
constitutional law at NYU 2 Elaine S. Reiss; Fran
Reiter; and Salvador C. Uy. The City submitted deposi-
tion excerpts from Richard Aurelio, Walter de la Cruz,
Fred Dressler, Spencer B. Hays, Robert 8. Jacobs, Gary S.
Lutzker, Randy Mastro, John T. McCormick, Craig Mu-
raskin, Bruce Regal, Elaine Reiss, Fran Reiter, Barry
Rosenblum, Ted Tumner, Salvador C. Uy, and Lynn Yae-
ger.

FN4. Because the legal discussion contained in
Professor Neuborne's affidavit was more appro-
priate for a legal brief, the Court allowed the
City to resubmit Professor Neuborne's affidavit
as an amicus brief.

Bloomberg submitted affidavits from Michael R.
Bloomberg, President of Bloomberg L.P.; Leon Friedman,
constitutional law professor at Hofstra Law School B,
Joseph D), LaRocco, Television and Cable Services Man-
ager for television station KACT in Aurora, Colorado 6.
Michael 1. Meyerson, communications law professor at
the University of Baltimore School of Law 27 ; and Dean
Smits, Director of the Office of Telecommunications for
the City and County of Denver, Colorado. Bloomberg
submitted deposition excespts from Richard Awrelio, Wal-
ter de la Cruz, Fred Dressler, Barry Forbes, James Honi-
otes, Robert S. Jacobs, David B. Klasfeld, Gary S. Lutz-
ker, Gary McBride, John T. McCormick, Gregory Moore,
George William Nichols, Elaine S. Reiss, Bruce Regal,
Barry Rosenblum, Dean Smits, Ted Turner, and Lynn
Yaeger.

EN5. As with Professor Neuborne's affidavit,
Professor Friedman's affidavit was converted to
an amicus brief for consideration by the Court.

FN6. On October 27, 1996, Bloomberg re-
quested that the Court accept a supplemental af-
fidavit from Mr. Larocco. The Court declined to
do so, since the submission of all evidence in
chief was 1o be made-with one exception aliow-
ing the City to take an additional deposition-on
Qctober 23, 1996,

FN7. Bloomberg redacted Professor Meyerson's
affidavit to make it admissible.

The Court received several amicus curiage briefs. The fol-
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lowing organizations and individuals submitted briefs
which were supportive*1366 -though not always entirely-
of Time Warner's position: Cablevision of New York
City; Mark Green, Public Advocate of the City of New
York, Ruth Messinger, Manhattan Borough President, and
Fernando Ferrer, Bronx Borough President; Media Access
New York (*MANY™); National Cable Satellite Corpora-
tion (“C-SPAN™); and National Cable Television Associa-
tion, Inc. (*NCTA™). Fox News Network submitted a
brief supportive of the City’s position. The Alliance for
Community Media 2% and the New York Civil Liberties
Union filed briefs which were supportive in some respects
of the positions of Time Wamer, the City, and
Bloomberg,

FNB. The Alliance for Community Media sub-
mitted an affidavit and a declaration from Barry
R. Forbes, its Executive Director. The affidavit
was recejved in evidence and the parties were
given an opportunity to depose Forbes.

The hearing on the preliminary injunction took place from
October 28 to 30, 1996. The parties chose not to call any
witnesses for cross examination. Based on the testimony
and the exhibits admitted into evidence, | make the fol-
lowing findings of fact and conclusions of law,

L. Facts
A. History and Statutory Structure of Federal Cable Law

Cable television systems were first built in the late 1940s
to carry broadcast television signals to remote or moun-
tainous areas. Turner Broadeasting Svs., e, v. FCC. 512
US. 623, - 114 §.Ct. 2445 2451, 129 L.Ed.2d 497
{1994). The intent of these systems-called community
antenna television {CATV) systems-was to extend the
range of television services, not compete with them. fd
By the 1970s, however, cable television systems began
developing and carrying their own programming in addi-
tion to broadcast channels. H.R.Rep. No. 98-934, at 20-21
(1984), reprinted in 1984 U.8.C.C.AN. 4653, 4658.

In contrast to broadcast television, which relies on elec-
tromagnetic signals transmitted from a central antenna
and received by individual antennas in consumers' homes,
cable systems rely on a physical connection: a signal is
carried through a conventional or optical fiber cable that
functions much like a telephone line. Jime Warner Enter-
taimment Co. ». FCC, 93 F.3d 957. 962 (D.C.Cir.1996).
Indeed, cable television lines must be laid in the ground
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and attached to poles in the same manner as telephone
lines. To lay these cables, operators must obtain rights-of-
way and easements from local governments. /d, at 962,

As aresult of these physical exigencies, cable television is
regulated at the local level. Operators negotiate franchise
agreements. with local governments-“franchising authori-
ties” in the telecommunications lexicon-to obtain the
rights-of-way necessary to lay the cable wires. H.R.Rep.
No. 98-934supra, at 19,reprinted in 1984 U.S.C.C.AN. at
4656. While the regulatory landscape of the cable indus-
ry changed with the advent of federal legislation in 1984-
amended by two subsequent acts in 1992 and 1996-local
franchise agreements still determine much of the delivery
of cable services, subject to these federal laws which de-
fine and limit local governments' authority. Jd at
19.reprinted in 1984 U.S.C.C.AN. at 4656.

Currently, the industry is comprised of cable operators,
who own the physical assets and franchises and transmit
the signals, and cable programmers, who produce pro-
grams and sell them to the operators. Operators and pro-
grammers often have ownership interests in the other and
are thus “vertically integrated” entities. Time Warner 93
F.3d at 963. A cable operator offers programming that is
made up of local and distant television broadcast signals,
along with local, regional and national cable channels
(such as CNN, ESPN, and the Weather Channel). Cable
operators contract with each cable programmer individu-
ally.

Cable programmers earn money by selling advertising
space on their programs and charging cable operators a
set fee per subscriber, per month. Not all programs func-
tion this way: some do not sell advertising (such as HBO
and C-SPAN) and some do not charge on a per sub-
scriber, per month basis (such as the TV Food Network).
Cable operators earn money by collecting fees fiom sub-
scribers. Cable operators attempt to *1367 provide a se-
lection of programs that will be attractive to subscribers.

1. The Cable Communications Policy Act of 1984

The Cable Act establishes national policy for the federal,
state, and local regulation of the cable industry. The stated
purposes of the law include the establishment of franchise
procedures and standards to encourage the growth and
development of cable systems and to assure that cable
systems are responsive to the needs and interests of the
local community, 47 U.S.C. § 321(2); the establishment
of guidelines for the exercise of federal, state, and local
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authority with respect to the regulation of cable systems,
47 U.S.C. § 521(3); and the assurance that cable systems
will provide the widest possible diversity of information
sources and services to the public, 47 U.S.C. § 321(4).

a. Statutory Provisions

The Cable Act establishes who, in addition to the opera-
tor, may have access to a cable system. To assure a cable
system provides programming that is responsive to the
needs of the local community, the Cable Act authorizes
franchising authorities to require operators to set aside an
undetermined number of channels for “public, educational
and governmental use.” 47 U.S.C. § 531(a). These sta-
tions are known as PEG channels or PEG access. The
statutory provision does not further explain this use, but
Congress's meaning and intent is apparent from the legis-
lative history of the Cable Act, discussed below. Impor-
tantly, the statute does not require cable operators to carry
such channels. Indeed, as of 1990, only sixteen percent of
all cable systems nationwide had public access, thirteen
percent had educational access, and eleven percent had
governmental access 2 The Cable Act does, however,
give a franchising authority the power to require an opera-
tor to provide PE(G channels. A franchise agreement gives
life to Section 531(a), but Section 531(a) also establishes
a framework for these franchise agreements: that the
channels be set aside for public, educational, and govern-
mental use.

FN9, Patricia Aufderheide, Cable Television and
the Public Interest, 42 1. of Comm. 52, 58 (1992)
{citing Television and Cable Factbook, 1990 C-
384 (1990)).

Another provision makes clear that a different group of
voices will be heard. Section 532 requires an operator
with more than 36 channels (including PEG channels, but
excluding the local commercial television stations that a
cable operator must provide to subscribers pursuant to 2
1992 amendment codified at 47 U,S.C. § 534) to set aside
a percentage of those channels for use by entities unaffili-
ated with the operator ™! 47 US.C. § 532. The stated
purpose of this provision is to “assure that the widest pos-
sible diversity of information sources are made available
to the public.” 47 U.S.C. § 332(a}. Under this provision, a
cable programmer can “lease” a cable channel from a
cable operator. While the Act terms this access “commer-
cial use,” 47 U.S.C. § 532, and it is popularly referred to
as “leased access,” the “commercial” in the statute refers
to the nature of the lease, not the content of the program-
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ming or intent of the programmer. Section_3532(b)¥5)
states that “the term ‘commercial use’ means the provi-
sion of video programming, whether or not for profit.”
Indeed, a nonprofit entity may lease a channel under this
provision. 47 U.S.C. § 532(by(S)}B).

EN10. For Time Warner's cable system in New
York City, a system which offers 76-77 channels
depending on the borough, Time Warner must
set aside fifteen percent of the channels on the
system. 47 U,S.C. § 332(b)(1}(B).

The statute also safeguards the editorial autonomy of op-
erators, programmers, and PEG users. The programming
decisions of cable operators are protected under 47U.S.C.
§ 544(f)(1), which provides that “[a]ny federal agency,
State, or franchising authority may not impose require-
ments regarding the provision or content of cable ser-
vices, except as expressly provided in this subchapter.”
Likewise, a cable operator has no editorial control over
PEG channels pursuant to 47 U.S.C. § 531(e), which
states that “a cable operator shall not exercise any edito-
rial control over any public, educational, or governmental
use of channel capacity provided pursuant to [the PEG
provision].” Under *136847 U.S.C. § 532(c)(2) 2 cable
operator “shall not exercise any editorial contro} over any
video programming offered” under leased access.

b. A History of PEG

The PEG provisions of the Cable Act did not introduce a
new practice to the cable industry. Since the 1960s local
governments bad conditioned franchise grants on the pro-
vision of PEG access. This was done in an effort to “cre-
ate a more direct right of access o the video media.”
Daniel L. Bremner et al., Cable Television and Other
Nonbroadcast Video: Law and Policy § 6.04(1], at 6-34
(1996). Communities saw cable as “the next public fo-
yum,” akin to “public parks, libraries, theaters, and other
public fora [that] ... encourage, or at least permit speech.”
Jd. New York City has required PEG channels on cable
systems since 1971. Id § 6.04[2], at 6-34.1.

Nor was the Cable Act the first time the federal govern-
ment regulated PEG practices. In 1968, the Federal
Communications Commission (“FCC”) initiated rule-
making proceedings that ultimately led to cable regula-
tions adopted in 1972. James N. Horwood, Public, Educa-
tional. and Governmental Access on Cable Television: A
Model to Assure Reasonable Access to the Information
Superhighway for All People in Fulfillment of the First
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Amendment_Guaraniee of Free Speech, 25 Seton Hall
L.Rev, 1413. 1414 (1995). These regulations, among
other provisions, required cable operators in the largest
100 markets to set aside three channels for fiee use by
public, educational, and governmental bodies. Cable
Television Report and Order, 36 F.C.C2d 143, 190-
91.aff'd on recon., 36 £.C.C.2d 326 (1972} In introducing
the regulations, the FCC stated that the “fundamental
goals of a national communications structure™ would be
furthered with the

opening of new outlets for local expression, the promo-
tion of diversity in television programming, the advance-
ment of educational and instructional television, and in-
creased informational services of local governments,

Id at 190.

The regulations described “public™ as an access channel
“available without charge on a first-come, first-served
nondiscriminatory basis.” /d The FCC defined “educa-
tional” as a channel that “local educational authorities”
have access to for “instructional programming and other
educational purposes.” Jd. at 191. The regulation stated
that “the potential uses of the educational channel are
varied. An important benefit promises to be greater com-
munity involvement in school affairs” Jd Finally, the
FCC defined “governmentai” as an access channel “de-
signed to give maximum latitude for use by local gov-
ernments.” /d. The regulations were not long-lived, how-
ever, because the Supreme Cowrt ultimately found them to
be outside the scope of the FCC's delegated authority un-
der the Communications Act of 1934 (which established
the FCC and defined the scope of its regulatory authority).
FCC v. Midwest Video Corp.. 440 U.S. 689. 708-09. 99
S.Ct. 1435, 1445-46. 59 L.Ed.2d 692 (1979).

[11{2] Despite the rise and fall of federal reguiations, the
practice of including PEG channels in franchise agree-
ments continued. The Cable Act, then, was intended to
“recognize] ] and endorse] ] the preexisting practice of
local franchise authorities conditioning their cable fran-
chises on the granting of PEG channel access.” Time

supra, at 30,reprinted in 1984 US.C.C.AN. at 4667. As
explained by the D.C. Circuit, the PE(G provisions merely
ensure that states will not prohibit the practice, and pre-
clude federal preemption challenges to such requirements.
Tinte Warner. 93 F.3d at 972-73.

¢. Legislative History of the Cable Act
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While the legislative history of the Cable Act is not abun-
dant-a House Report and few Senate floor statements-the
House Report addressed many of the issues in this case.
The House Report stated that one goal of the law was to
“provide the widest possible diversity of information ser-
vices and sources to the public, consistent with the First
Amendment's goal of a robust marketplace of ideas.”
H.R.Rep. No. 98-934, supra, at 19reprinted in 1984
U.S.C.C.AN. at 4656. The House Report stated that

*1369 [c]able television offers the public an abundance of
channels, with the potential to present a wide variety of
perspectives from many different types of program pro-
viders. Local governments, schools systems, and commu-
nity groups, for instance, will have ample opporfurity to
reach the public under [the Act's] grant of authority to
cities to require public, educational, and governmental
(PEG) access channels.

Id. The House Report noted that leased access also would
promote a diversity of views, Id. at 20,reprinted in 1984
U.S.C.C.AN. at 4657.

In a section describing the PEG provisions, the House
Report noted that

[olne of the greatest challenges over the years in éstab-
lishing communications policy has been assuring access
to the electronic media by people other than the licensees
or owners of those media. The development of cable tele-
vision, with its abundance of channels, can provide the
public and program providers the meaningful access that,
up until now, has been difficult to obtain.

1d. at 30,reprinted in 1984 U.S.C.C.AN. at 4667, The
section also stated that

{allmost all recent frenchise agreements provide for ac-
cess by local governments, schools, and non-profit and
community groups over [FEG] channels. Public access
channels are ofien the video equivalent of the speaker's
soap box or the electronic parallel to the printed leaflet.
They provide groups and individuals who generally have
not had access to the electronic media with the opportu-
nity to become sources of information in the electronic
marketplace of ideas. PEG channels also contribute to an
informed citizenry by bringing local schools into the
home, and by showing the public local government at
work.

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.



943 F.Supp. 1357
943 F Supp. 1357, 5 Communications Reg. (P&F) 484
(Cite as: 943 F.Supp. 1357)

Id. While the House Report did not expand on the three
prongs of PEG, a 1991 Senate Report leading up to the
1992 amendments of the Cable Act discussed the different
types of use. The Senate Report concluded that public
access would allow “individuals and groups te communi-
cate their message to the general public;” educational
access would allow “local schools to supplement class-
room learning and to reach out to teach those who are
beyond school age or unable to attend classes;” and the
governmental channel would allow “for a local ‘mini-C-
SPAN.” * S.Rep. No. 102-92. at 52-53 (1991), reprinted
in 1992 U.S.C.C.AN. 1133, 1185-86.

While the PEG channels were not an innovation of the
Cable Act, Congress did create a new type of access
through the leased access provision. The House Report
stated that leased access

complements PEG access by assuring that sufficient
channels are available for commercial program suppliers
with program services which compete with existing cable
offerings, or which are otherwise not offered by the cable
operator (for political reasons, for instance).

H.R.Rep. No. 98-934, supra, at 30,reprinted in 1984
11.S.C.C.AN. at 4667. The House Report made clear that
the key to leased access was not the commercial nature of
the programming or the producer, instead it was the
commercial aspect of the lease: a programmer buys space
on this channel, as opposed to the free access available
under PEG. The House Report stated that

“commercial use” means the provision of video pro-
gramming, whether or not the third party providing the
program service is a profit or nonprofit entity. The term
commercial use is employed to distinguish from public
access uses which are generally afforded free to the ac-
cess user, whereas third party leased access envisioned by
this section will result from a comumercial arrangement
between the cable operator and the programmer with re-
spect to the rates, terms and conditions of the access use.

Id. at 48,reprinted in 1984 U.S.C.C.AN. at 4685.

In addition to striking a balance between types of access
for third parties-PEG and leased-the Cable Act also
sought to protect the First Amendment rights of each type
of user, as well as the cable operator. The House Report
acknowledged that access provisions can raise First
Amendment concerns, but contended that these provisions
“establish*1370 a form of content-neutral structural regu-
lation which will foster the availability of a ‘diversity of
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viewpoints.” ” /d. at 31,reprinted in 1984 US.C.C.AN. at
4668. The House Report also noted that the PEG and
leased access provisions would not restrain a cable opera-
tor to a great degree since a

local cable company may provide information in which it
has a financial or proprietary interest on the vast majority
of its channels, as long as it sets limited channel capacity
aside for use by others.

Id. at 33,reprinted in 1984 U.S.C.C.AN. at 4670. The
House Report added to, and reiterated, this point:

[tThe access channel requirements of [the Cable Act] are
narrowly drawn structural regulations that will ensure a
diversity of information sources without governmental
intrusion into the content of programming carried on the
cable system.

Id at 35,reprinted in 1984 U.S.C.C.AN. at 4672 (empha-
sis in original).

The House Report then addressed each constituency's
concerns. Addressing PEG access, the House Report
stated

it is integral to the concept of the use of PEG channels
that such use be free from any editorial control or supervi-
sion by the cable operator.... There is no limitation im-
posed on a franchising authority's or other governmental
entity's editorial control over or use of channel capacity
set-aside for governmental purposes. However, the Com-
mittee does not intend that franchising authorities lease
governmental channels to third parties for uses unrelated
to the provision of governmental access....

Id. at 47 reprinted in 1984 U.S.C.C.A.N. at 4684.

Protecting the cable operators’ First Amendment rights,
the House Report stated

[wlith regard to the access requirement, cable operators
act as a conduit. They do not exercise their editorial dis-
cretion over the programming; nor are they prevented or
chilled in any way from presenting their own views and
programming on the vast majority of channels otherwise
available to them.

Id. at 35 reprinted in 1984 U.S.C.C.AN. at 4672,

Later statements by Congress also evidence an intent to
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curb franchising authorities' control over cable operators.
In the 1992 amendments to the Cable Act, Congress
found that “[t]he Cable Communications Policy Act of
1984, in its amendments to the Communications Act of
1934, limited the regulatory authority of franchising au-
thorities over cable operators.” Cable Television Con-
sumer Protection and Competition Act of 1992, Pub.L.
No. 102-385. § 2(a)20), 106 Stat. 1460, 1463 (1992)
{1992 Act™).

2. Post-1984 Cable Act Legislation

The cable industry grew dramatically after the 1984 Cable
Act. Congress conducted a two-year study of the expand-
ing industry which ultimately led to the passage of the
1992 Act. Time Warner, 93 F.3d at 963. The 1992 Act
revised some provisions of the 1984 Cable Act, left others
intact, and added still others. In response to congressional
studies that concluded cable rates were excessive dueto a
lack of competition, the 1992 Act granted the FCC and
local authorities the power to regulate prices. Primarily,
the 1992 Act impesed rate regulations on the industry and
required operators to carry television broadcast stations.

While the 1992 Act did not amend the 1984 Cable Act
PEG provisions, it did add several provisions related to
PEG. First, it required that cable operators provide a basic
tier service, a set of channels that include PEG channels.
47 U.S.C. §343bYTHANID. Second, it allowed franchise
authorities to require cable operators to provide “adequate
assurance that the cable operator will provide adequate
public, education, and governmental access channel ca-
pacity, facilities, or financial support™ 47 USC. §
341(a)(4). Finally, the 1992 Act enacted censorship provi-
sions for indecent programming on PEG channels. 47
U.S.C. §§ 532(h). (i), and note following § 531. This was
a major change from previous law which prohibited cable
operators from exercising any editorial control over PEG
channels, The Supreme Court recently struck down the
censorship provisions on First Amendment grounds,
*1371 Demver Area Educ. Telecomm. Consortium V.
FCC. 318 U.S. 727, - 116 S.Ct. 2374, 2394, 135
L.Ed.2d 888 (1996).

The 1992 Act also made changes to the leased access pro-
vision. Section 612 of the Act notes that leased access is
rarely used. While the reasons for this are uncertain, Time
Warner 93 F.3d at 968-69. the Senate Commerce, Sci-
ence, and Transportation Committee attributed the lack of
use to the fact that cable operators could set the terms and
rates of the leases. Sen.R. No. 102-92, supra, at 30-
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32,reprinted in 1992 U.S.C.C.AN. at 1163-65. The 1992
Act allows the FCC to establish maximum rates for leased
access and regulate the terms and conditions of such
leases. 47 U.S.C. § 532{c}4¥A) The 1992 Act also adds
to 47 U.S.C. § 332 {the leased access provision) by pro-
viding that a cable operator may designate leased access
channels for qualified minority or educational program-
ming, The 1992 Act defines educational programming as
“programming that promotes public understanding of
mathematics, the sciences, the humanities, and the arts.”
47 U.S.C. § 532GY3).

One study that informed the 1992 Act discussed the im-
portance of localism “as a fundamental policy in domestic
broadeasting.” Dep't of Commerce, Nat'! Telecomm. &
Info. Admin., Comprehensive Studv on the Globalization
of Mass Media Firms. 55 Fed.Reg. 3792. 3800 (Feb. 16.
1990). 1t stated that

[wlhile this federal policy of “localism” is principally a
part of broadcast regulation, cable television systems of-
ten have local programming requirements imposed on
them pursuant to state or local franchises. The [Cable] Act
authorized local franchising authorities to insert public,
educational, or governmental access channel requirements
in cable television franchises. Many local authorities have
opted to establish such requirements. These access chan-
nels often provide programming to cable subscribers with
a uniquely local orientation.

1d at 5801 (footnote omitted).

Most recently, Congress enacted the Telecommunications
Act of 1996 (*1996 Act”), Pub.L. No. 104-104, 110 Stat,
56, which deregulates the cable industry, phasing out by
March 31, 1999, the rate requirements imposed by the
1992 Act. 47 U.S.C. § 343(c)¥3). In legislative debates
leading up to the 1996 Act, a 1994 Senate committee re-
port stated that PEG channels play an important role in
cable services. It noted that

{elxisting telecommunication technologies have already
permitted the development of diverse community-based
programming that has increased civic discourse and ex-
panded access and services to informational, cuitural,
educational, and health related services. For instance,
community use of public, educational, and governmental
(PEG) access channels on cable systems has become a
vital means of maintaining an informed and involved citi-
zenry. Community use of PEG access channels has in-
creased dramatically over the past 20 years. Over 20,000
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hours of new programs are now produced each week,
totalling over 1 million hours of new programs per year.
This is greater than ABC, CBS, NBC, and PBS combined.

S.Rep. No, 103-367, 103d Cong., 2d Sess. 15 (1994).

3. Other Uses of “Educational” in Telecommunications
Law

Wireless cable systems, which transmit television signals
over microwave bands and are only accessible to persons
with specialized antennas and converters, do not fall
within the ambit of the cable regulatory scheme. The FCC
does, however, grant licenses for Instructional Television
Fixed Service (ITFS) stations for use on these systems.
These stations provide “educational, instructional, and
cultural material to students participating in training pro-
grams and other educational television systems.” 47
CF.R. § 74.931(a)-(d) (1993). Only educational institu-
tions and nonprofit organizations with educational pur-
poses are eligible for ITFS licenses. /d § 74.932.

B. “Public,” “Educational,” and “Governmental” in
Practice: Nationally and in New York City

1. PEG Nationally

While PEG use varies somewhat around the country,
typically, the channels are used *31372 for similar pur-
poses and in similar ways ™8 Public channels are avail-
able to individuals and community groups on a first
Programming on Cable Television's Public Access Chan-
nels; The Limits_of Governmemt Response. 38 DePaul
L.Rev. 1051, 1060 (1989). These individuals or groups
are producers, directors, writers, and actors, Robert S.
Qringel & Sue M. Buske, The Access Manager's Hand-
book: A Guide for Managing Community Television 10-
11 (1987).52 This results in eclectic programming lim-
ited only by the users' imagination and innovation.

EN11, This “typical use” is reflected in a pre-
Cable Act case where a United States District
Court in Rhode Island discussed a franchise
agreement that required the operator to provide
PEG channels. The court defined “public” as
those channels “available for use by members of
the general public on a first-come, first-served
nondiscriminatory basis™;, “educational™ as chan-
nels “available for use by local educational au-
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thorities and institutions {including but not lim-
ited to school departments, colleges and univer-
sities but excluding commercial educational en-
terprises)”; and ‘“government” as channels
“available for use by municipal and state gov-
ernment.” Berkshire Cablevision of Rhode Island
v; Burke, 571 ¥.Supp. 976. 980 (D.R.1.1983), va-
cated as moot, 773 F.2d 382 (1st Cir.1985).

FN12. The assertions contained in this book
were largely confirmed by the information the
parties gave this Cowt at the preliminary injunc-
tion hearing.

Educational institutions use the educational channels to
extend classrooms into individual homes, reaching those
who might not otherwise be able to attend classes. The
channels are also used by educational institutions to dis-
seminate news and information about school events. For
instance, programming may inform the community about
school news, update teacher training, publicize the school
lunch menu, relay athletic event information, and pravide
instructional programming. /d at 8, 11, 93. Municipalities
use their governmental channels to disseminate informa-
tion about governmental activities and to cover local gov-
ermnment proceedings. /d. at 114,

There is some variation in the use of governmental and
educational channels. For example, Aurora, a Denver
suburb, airs local news on its governmental channel,
many cities air programming for the disabled, and still
others air foreign-language programming. These uses,
however, arise from a determination that commercial
television neglects the needs of cerfain audiences. The
Aurora experience is insiructive. In that case, the Aurora
City Council decided that local news, which originates in
Denver, did not adequately meet the needs of Aurora resi-
dents. Therefore, Aurora carries local news programming
that does cover news from its community. Other cities
reached similar conclusions about the need for foreign-
language programming and programming focused on the
needs of the disabled community. Although some of these
programs contain commercials, to the knowledge of this
Court, no city uses its PEG channels to compete with
regular commercial channels. Rather, PEG programming
that varies from a more traditional use stems from a desire
10 serve those communities that are not otherwise served,
not a desire to enter the commercial fray of cable pro-
gramming,

2. The History of Educational and Governmental Chan-
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nels in New York City B2

FN13. Although the Court asked the parties on
October 15, 1996 to provide it with as much in-
formation as possible regarding the historical and
current use of PEG channels in New York City
(and across the country), the City did not submit
any information regarding the use of the City's
PEG channels on October 23, 1996, the day the
evidence in chief was submitted by each party.

New York City broke the path for PEG access, negotiat-
ing for municipal channels almost since the beginning of
cable services in the City. Cable franchises awarded in
1970 provided for two “City Channels.” See, e.g, Con-
tract Between City of New York and Sterling Information
Services, Ltd. (Aug. 18, 1970) at §§ i(n), 4(b). Amend-
ments to these franchise agreements four years later in-
creased the number of City Channels to four, See, e.g,
Contract Between City of New York and Teleprompter
Corp. (Feb. 28, 1974) at 5. Only two of the channels were
used-one for educational programming and the other for
*1373 governmental programming such as the broadcast-
ing of City Council meetings. By the early 1980s, the
covernment channel had become “a forum for City offi-
cials, municipal agencies, non-profit organizations and
community boards to speak directly to New York citi-
zens.” Manhattan Cable TV, Community Programming
Handbook 7 (1982). The types of programs run on the
government channel included “East Side Report” hosted
by two assemblymen, “Community Board 3,” and “Social
Security and You,” a call-in program where callers posed
and received answers to their questions about social secu-
rity. See id at 7. In the late 1980s the location of the
channel was relocated (from Chanpel L. to Channel 25),
but the use remained the same, offering such programs as
call-in shows where participants debated policy issues
with public officials. Id.

3. Cwrrent Use of Educational and Govermnental Chan-
nels: Crosswalks

In Febrnary 1992, the City launched Crosswalks. This
network is owned and operated by the City of New York
and is administered by DelTT. The network operates five
channels (numbers 71-75) which are available to all cable
subscribers. Crosswalks reaches four million viewers in
1.4 million households. When the City Jaunched the net-
work, the Comrnissioner of the Department of Telecom-
munications and Energy (“DTE™), William F. Squadron,
stated that the goal of Crosswalks was to “use the cable
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technology to bring educational, governmental, and public
information to the people.” William F. Squadron, New
York City's Cable Television Network: Statement by the
Commissioner. He said Crosswalks would have

programs devoted to enhancing the quality of life for
young people and for senior citizens. It will have job
training shows and employment listings. It wili offer pub-
lic safety tips on subjects like crime and fire prevention. It
will provide health information to help people identify
and respond to illness. It will display a bulletin board of
government, educational, and cultural activities through-
out New York. And, in time, it will cablecast the proceed-
ings of the City Council and the City Planning Commis-
sion.

Id He stated that Crosswalks was “not a commercial en-
terprise” and viewers “should not expect glossy network
productions.” /4. Another stated goal was to “realize the
potential of {cable] to improve communication between
government and the public.” /d

The initial 1992 Programming Policy and Operational
Procedures for Crosswalks identified the goals of Cross-
walks; to (1) “enhance public awareness and understand-
ing of the structure and functions of City government ser-
vices, resources, and activities”; (2} “increase access 1o
City government for the City's residential and business
communities™; (3) “provide various educational services
to the City's diverse communities”; and (4) “disseminate
information about the services and programs provided by
City agencies and other government offices.” Crosswalks
Television Network, Dep't of Telecomm. & Energy, Pro-
gramming Policy & Operational Procedures 1 (1992),

Crosswalks' 1995 Policies and Procedures manual states
that Crosswalks produces its own programs and co-
produces programs with other government agencies. The
guidelines state that programs may come from non-
governmental agencies but only if “endorsed by a gov-
ernment agency and in connection with programs contain-
ing subject matter directly or indirectly related to the
functions of such agency.” Crosswalks Television Net-
work, Dep't of Info.Tech, & Telecomm., Policies and
Procedures 9 (1995).

When first Jaunched, the DTE said that each of the five
Crosswalks channels would have a distinct character. The
different identities would be (1) public interest-consumer- |
oriented information about government requirements such
as building permits; cultural programs; and public safety;
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(2) government in action-government proceedings such as
City Council and City Planning Commission; (3) adult
education and training-offering basic adult education,
English language classes, and a bulletin board for jobs
and training programs; (4} youth-programming by and for
children; and (5) health, science, and the environment-
programs about community and personal health, and al-
ternative energy sources.

*1374 Current Crosswalks programming mirrors these
categories. A June 1, 1995 DoITT manual for Crosswalks
describes the programming on the five Crosswalks chan-
nels. For example, Channel 71 shows Off-Track Betting
(“OTB™) and program listings. Channel 72, called the
“QOpportunity Channel,” aits educational and employ-
ment-oriented programs such as English and Spanish
GED classes, other basic skills programs, and job listings.
Channel 73 lists announcements of government services,
hotline numbers, cultural and educational activities
around the City, and a number of ethnic programs. Chan-
nel 74 is called “*A Window Into Government.” Among
other things, it telecasts City Council meetings, programs
about health and safsty, taxes, and senior citizens. Chan-
nel 75 is known as “CUNY-TV” and is funded and oper-
ated by the City University of New York. It carries educa-
tional programming such as “Multiculturalism: Cross
Cultural Communication™; “Algebra: Exponents and
Radicals™; and “The Chinese: Overview of Chinese His-

{ory“h

Channel 74, the “Window Into Government,” is of par-
ticular importance to this case. As one of the proposed
homes for Fox News, Chamnnel 74 has several self-
proclaimed goals: (1) to “serve as a window into the
workings of government”; (2) to serve as a medium for
expression and debate of public issues”; (3) to “give
prominence to information, ideas and viewpoints that
might not otherwise be seen or heard”; and (4) to “build
constituency support and recognition among city officials,
community groups and the public at large.”

DoITT's 1995 annual report touts Crosswalks' achieve-
ments. It notes that

[flor over three years, Crosswalks has been enhancing
public awareness of government activities and services
via non-commercial, non-partisan, municipal program-
ming, while providing literacy and employment training
for adults.

Dep't of Info. Tech. & Telecomm., Amnnal Report FY
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1995, at 29, Crosswalks' Mission Statement describes its
mission as one to “provide educational programming and
to enhance public awareness of government activities and
services through its five basic cable channels via strictly
non-comrnercial and non-paitisan television.”

Crosswalks did not air commercial programming until
July 1996. At that time the City asked Time Warner for
permission to use a government channel for advertiser-
supported foreign language and ethnic programming.
These programs had lost their space on WNYC, a public
television station, when the City sold that station. At the
City's request, Time Warner agreed to waive its right to
block such programming.

C. Time Warner's New York Cable Systems

Time Warner runs two cable systems in New York City,
with 77 channels in Manhatian, and 76 in the outer bor-
oughs. On both systems, nine stations are set aside for
PEG use and eleven for leased access. In addition, the
Manhattan and Staten Island systems air fifieen local
broadcast stations, pursuant to the federal must-carry
law,”* and the Brooklyn and Queens systems air four-
teen such stations, Therefore, Time Warner has program-
ming countrol over forty-one to forty-three stations, de-
pending on the borough. Of the nine PEG channels in
Manhattan, four are designated for public access use and
are administered by the Manhattan Neighborhood Net-
work, a non-profit entity independent of the City. These
stations are not at issue in this controversy. The remaining
five channels represent the “EG” in PEG and are adminis~
tered by a City agency.

FN14. Qualifying local television stations may
choose between two types of access to a cable
system. They may either elect for carriage under
the “must-carry” provision of the 1992 Act
which does not require a contract, or they may
negotiate a contract for carriage under a “re-
47 CF.R. § 76.64 {1995). Of the fifieen local
television stations carried on Time Warner in
Manhattan and Staten Island, nine are carried
pursuant to the must-carry provision and six pur-
suant to retransmission consent contracts. On the
Brookiyn and Queens systems, eight stations are
carried pursuant to must-carry and six pursuant
to retransmission consent contracts.

*1375 D. Franchise Agreements Between Time Warner
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and the City Regarding PEG

There are two franchise agreements relevant to this case,
both of which are still in effect: a 1983 franchise agree-
ment (1983 Agreement™) between New York City and
Time Warner for the provision of cable services in Brook-
lyn, Queens, and Staten Island, and a 1990 franchise
agreement (“1990 Agreement”) between the City and
Time Warner to provide cable services to northern and
southern Manhattan.

Both agreements provide for PEG channels. The 1983
Agreement states that the “Municipal Channels” will be
used *“for the purpose of distributing noncommercial ser-
vices by the City or for any other lawful governmental
purpose.” 1983 Agreement § 4.1.03. The 1990 Agreement
states that the “Governmental Channels” will be

used for distributing Services by the City or educational
institutions for functions or projects related to govern-
mental or educational purposes, including the generation
of revenues by activities reasonably related to such uses
and purposes.

1990 Agreement § 4.1.04. Both agreements state that the
parties cannot amend the agreements except in writing.
1983 Agreement § 20.3; 1990 Agreement § 16.22. Both
agreements also contain merger clauses. 1983 Agreement
§ 20.3; 1990 Agreement § 16.4.

The differences in language between the agreements re-
garding the PEG stations has generated much discussion.
The City maintains that the omission of the word “non-
commercial” in the 1990 Agreement entitles it to place
commercial programs on the channels. Time Warner uses
parol evidence to demonstrate the parties’ intent in the
1990 Agreement. When negotiating the 1990 Agreement,
the City proposed language regarding the “use of Gov-
ernmental Channels™ that would have opened the door for
commercial programming. The proposed language read

[tlhe Governmental Channels shall be placed under the
jurisdiction of the Mayor and used for any lawful purpose
including, without limitation, any revenue generating use.

Time Warner rejected this language and proposed that the
provision be consistent with the 1983 Agreement. Time
Warner also submitted written comments responding to
the City's proposal and explaining Time Warmner's pro-
posed changes. In these comments, Time Warner stated
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that the provision had been “[m]odified to conform more
closely to the [1983 Agreement]... In particular, such
channels should not be used for commercial purposes.”
Time Warner took this position because it believed non-
commercial programming was mandated by the law. The
City's lawyers, including its cable expert Norman Sinel,
an author of a reatise on cable law, also took the position
that noncommercial programming on PEG stations was
mandated by the law. Both parties thus agreed that any
commercial programming would be unlawful. The final
version of the 1990 Agreement does not mention whether
the channels may be used for commercial purposes, or are
restricted to noncommercial purposes, but does limit the
use of the channels to “governmental or educational pur-
poses.” 1990 Agreement § 4.1.04,

The City never aired commercial programming on the
PEG channels under either agreement until July 1996.
Between the signing of the 1990 Agreement and this dis-
pute, the City has refused to air at least two programs with
a strong public interest character specifically because of
their commercial nature. First, in early 1995, GEMS, a
Spanish-language cable programming network which
offered educational, cultural and entertainment program-
ming that emphasized Latina issues, was rejected for car-
riage on Crosswalks because GEMS was an advertiser-
supported program.

Second, in 1993, Kaleidoscope Networlk, Inc., a for-profit
cable programmer that provided programs by, for, and
about the disabled community, met with the City about
placing its programs on Crosswaiks. In these mestings the
general manager of Crosswalks expressed concern about
Kaleidoscope's commercial nature, in particular that the
network aired commercials and was a for-profit entity.
The City apparently never made a final decision on
whether to carry *1376 the Kaleidoscope network, but
there have been no recent discussions.

In support of its position, the City cites a number of ex-
amples of commercial programming prior to October
1996. For example, the City refers to the airing of Ofi-
Track Betting programming. This program was designed
to generate revenue for the City by promoting betting
through the OTB. Moreover, it was carried with Time
Warner's express consent. The City also refers to a pro-
motional program provided by Microsoft that gave in-
structions on the usage of Microsoft products, with the
incidental effect of promoting those products. I find the
difference between such programming and the program-
ming at issue here too great to place any weight on the
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prior action of the City in these circumstances or to
change my conclusion that the City believed the franchise
agreements prevented commercial programming, includ-
ing Fox News.

E. Facts Underlying the Current Dispute

1. Time Warner's Merger and Application to the City in
Connection with the Merger

On September 22, 1995, the Board of Directors of Time
Warner Inc., the corporate parent of the franchisees, and
the Board of Directors of Tumner Broadcasting System,
Inc, (*Turner”) approved the terms of an agreement pro-
viding for a merger involving the two companies.

On May 30, 1996, Richard Aurelio, the President of Time
Warner's New York City Cable Group, wrote to inform
DolITT of the merger and Time Warner's view that the
transaction invelved no change of control of the franchi-
sees or Time Warner, and, therefore, required no action
on the City's part. Under Time Warner's franchise agree-
ments with the City, Time Warner must seek the City's
approval of any change of control, which is defined as
“actual working control,” of the franchisees or their fran-
chises. There is 2 rebuftable presumption that a change in
ownership exceeding five percent of a franchisse consti-
tutes a change in control. The franchise agreements also
prohibit anticompetitive behavior, and allow the City to
investigate and rectify such a situation. 1983 Agreement
§§ 3.8.01-02; 1990 Agreement §§ 3.8.061-07. Over the
years, the City has taken the position that a restructuring
constitutes a change of control, but has in each instance
approved the change provided the franchisees agreed to
certain conditions.

At a meeting on July 8, 1996, DolTT asked Time Warner
to submit a formal petition requesting a ruling from the
City that the merger did not constitute a change of con-
trol. In response, Time Warner submitted such a petition
on July 22, 1996. The petition requested the City to act by
the end of August since the parties anticipated closing the
transaction in September. The petition revealed that a
change of ownership of five percent or more of Time
Warner was being proposed, but argued that because the
current franchisees and their existing management would
remain in control of the franchises, and the actual working
contro} of the franchisees would remain unchanged, that
the change in ownership did not result in any change of
control for purposes of the franchise agreements. The
petition set out in detail the terms of the proposed transac-
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tion, including the fact that Ted Turner, the President and
Chairman of Turner Broadcasting, was expected to re-
ceive approximately 11.3% of the shares of Time Wamer,
representing approximately eleven percent of the voting
power; that he would be elected to the Time Warner
Board of Directors as Vice-Chair, and would be permitted
to nominate one additional director to the fifteen-member
board. Ten of the fifteen board members would continue
to be upaffiliated, outside directors,

On July 30, 1996, DolTT’s Assistant Commissioner Sal-
vador Uy wrote that the City believed that the proposed
transaction did involve a change in control requiring City
approval. However, based on the review done so far,
DolTT believed that it “may be possible for DolTT to
recommend approval of the merger to the City's Franchise
and Concession Review Committee” (“FCRC™) Msx1377
and that the City would do everything possible {0 accom-
modate Time Warner's stated time frames. DolTT com-
mitted to work towards a schedule that would permit it to
make a presentation to FCRC at its September meeting. It
asked to see the final agreement Time Warner had negoti-
ated with the Federal Trade Commission (*FTC”) and a
draft of the proxy statement that would be distributed to
the shareholders.

FN13. The FCRC consists of the Mayor or his
designee, who acts as its chair; the Director of
the Office of Management and Budget; the Cor-
poration Counsel; the Comptroiler; an additional
person appointed by the Mayor; and the borough
president of the borough in which the franchise
under review is located. Any approval of a reso-
lution regarding a franchise requires an affirma-
tive vote of at least four members; if more than
one borough is involved, the borough presidents
jointly may exercise one vote.

2. DolTT and Time Warner Worked Together in the Ensu-
ing Weeks.

At a meeting on Angust 16, 1996, Time Warner and its
counsel gave DolTT a detailed explanation of the merger
and responded to DolTT's questions. This meeting was
attended by, among others, the City's outside counsel and
expert on cable matters, Norman Sinel. There was no dis-
cussion about the diversity of programming on Time
Warner, On August 20, Uy prepared a draft memorandum
to the FCRC requesting approval of the merger. The draft
memorandum requested that a public hearing be held by
the FCRC on September 9, 1996 and that the Committee
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consider an attached proposed resolution at its meeting of
September 11, 1996. The proposed resolution approved
the merger, provided that executed copies of merger
documents that had been seen in draft were submitted and
that the franchisees pay the costs of the review of the peti-
tion. As was customary, DolTT sent the draft memoran-
dum and proposed resolution to Time Warner and thereaf-
ter assured Time Warner that its requested changes would
be incorporated into the final resolutions.

Due to a delay in the FTC approval process, the merger
was not placed on the FCRC's September 11 agenda. On
September 12, 1996, Time Wamer announced that the
FTC had approved Time Warner's merger with Turner.
Time Wamner immediately advised the City that the clos-
ing date for the merger was set for October 10. DolTT
assured Time Warner on several occasions that there
should be no difficulty in approving the merger before the
October 10 closing date. DoITT's review process for the
merger was essentially completed by mid-September.

On QOctober 1, 1996, after a meeting described in some
detail below, DolTT's General Counse! Elaine Reiss
called Aurelio to discuss preparations for the Qctober 9
FCRC meeting, at which it was expected that the merger
wotuld be approved. That day she sent Aurelio a draft of
the resolution and memorandum that DoITT planned to
send to the FCRC. The memorandum requested a public
hearing on October 7 and Committee approval on QOctober
9. The proposed resclution was substantially unchanged
from the August 20 draft. Reiss also enclosed a memo-
randum with a list of the remaining outstanding issues,
which would be discussed with Time Warner at a meeting
on October 3. None of those issues related to Fox News or
any other news programming. Through this time, there
had been no mention of any news programming issue or
Fox News in the discussions between DoITT and Time
Warner concerning the FCRC approval of the merger.

At a meeting on October 3 between DolTT and Time
Warner, all but three of the outstanding issues were re-
solved. After the remaining issues were resolved in a tele-
phone conversation between Reiss and Aurelio later that
day, it appeared that there were no other obstacles that
would prevent FCRC approval of the merger. At about
this time, when Aurelio raised with Uy the need for a spe-
cial meeting of the FCRC to approve the merger, Uy as-
sured Aurelio that a special meeting was unnecessary and
that everything was proceeding on track.

3. Thme Warner's Choice of MSNBC

3

]
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As a prerequisite to approving the merger, the FTC issued
a consent decree that required Time Warner to carry on
cable systems serving a specified number of subscribers
one additional 24-hour news channel unaffiliated with
either Time Warner or Turner. The consent decree did not
require *1378 that a new news service be carried in New
York City, but only that one be made available to fifty
percent of Time Warner subscribers across the nation by
July 2001. In anticipation that the consent decree would
contain a provision of this nature, Time Warner had al-
ready entered into negotiations with Fox News and
MSNRBC, a joint venture between Microsoft and NBC,
each of which had announced an intention to launch a
full-time, all-news cable programming network.
Bloomberg, another news provider, also approached Time
Warner about carriage pursuant to the consent decree.

Fox News is ultimately owned by Rupert Murdoch, the
CEO of News Corporation, a multinational network of
companies. Murdoch's holdings in New York City include
The New York Post and WNYW-Channel 5. Murdoch
also owns the Fox Broadcast Network. In Great Britain he
owns, among other things, The Times, The Sun and
SkyTV. In Ausiralia he owns newspapers and a national
television network,

Fox News is a 24-hour news channel that was launched
on October 7, 1996, and was described at that time as
being available to 17 million cable television subscribers.
In June 1996, the City and News America Publishing, the
parent company of the Fox News Channel, had concluded
negotiations which, according to the City, provide for the
retention of 2,212 jobs and the creation of a projected
1,475 jobs. As part of the agreement, new studios for Fox
News were to be located in midtown Manhattan, The City
reports that it is projected that over 513 of the new jobs
attributable to News America would be created through
the operation of the Fox News channel.

MSNBC pianned to convert an existing cable program-
ming service, the America’s Talking service, to an all-
news format. America's Talking was already being dis-
tributed to approximately 20 million cable subscribers, of
whom about 3 million were Time Warner subscribers.

Bloomberg operates a television news service that was
created from the services provided by the Bloomberg ter-
minal, a desktop provider of financial news and informa-
tion. A ticker tape of current market and financial infor-
mation important to investors appears on the television
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screen at ali times during Bloomberg television program-
ming.

Bloomberg provides 24-hour news programming to ap-
proximately 2.5 million subscribers through direct fo
home satellite service. Approximately 10 miilion addi-
tional cable television subscribers receive Bloomberg
coverage on a part-time basis. Bloomberg also has affilia-
tion agreements with commercial independent television
broadcast stations, which permit it to reach about 47 mil-
lion househoids. Bloomberg seeks distribution on com-
mercial channels and to raise revenue through the sale of
advertising and subscriber payments. In New York City,
Bloomberg is carried 24 hours a day on a Time Warner
commetcial network sold to hotels, restaurants and office
buildings. Bloomberg has also provided twenty daily six-
minute customized regional reports for Time Waner's
cable systems in New York City. Bloomberg sells up to
90 seconds of advertising during each of these six-minute
segments. When BIT was shown on the Crosswalks chan-
nel, it was these six minute segments that were inserted to
fill the fourteen minutes per hour in which advertising is
normally seen.

Time Warmner did not consider BIT a serious contender to
satisfy the requirements of the FTC consent decree. In
contrast, MSNBC and Fox News were each viable candi-
dates, From Time Wamer's perspective, MSNBC pre-
sented several advantages over Fox News, First, NBC had
a reputation in the delivery of news built over decades of
work in the field, while Fox had no established national
television news organization. Second, conversion of
America's Talking would give MSNBC immediate access
to all of those subscribers without the need to enter into
new contracts with cable operators. Third, an agreement
with MSNBC resolved several outstanding commercial
disputes between NBC and Time Warner without the need
for litigation.

A principal disadvantage of choosing Fox News was that
Fox wanted immediate carriage on substantially all of
Time Warner's *1379 systems, which, because of channel
capacity limitations in many of those systems, would have
required deletion of other programming services. Time
Warner was reluctant to delete programming because of,
among other things, concerns about the reaction of view-
ers who are loyal to programming that is displaced. Time
Warner wanted a slower and smaller roll-out for Fox
News.

On July 15, 1996, NBC converted America's Talking to
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MSNBC and Time Warner carried MSNBC on the chan-
nels that had been showing America’s Talking despite the
fact that they had not reached any agreement to do so. By
the end of August 1996, Time Warner informed Fox that
it did not want to continue negotiations until after satis-
factory conclusion of the FTC process. At that point in
time, Time Warner and Fox were close to reaching an
agreement, but still had to resolve some important issues,
such as an assurance from Fox that its programming on its
news network and its broadcast network would not be
duplicative.

On September 17, Time Warner notified Rupert Murdoch,
Fox's CEO, that it had chosen MSNBC over Fox.

The addition of MSNBC to the New York City cable sys-
tem meant that Time Warner now carried eight full-time
cable news channels, which, when combined with the
news programs provided by the broadcast networks and
other cable networks, provide more than 350 hours of
news and information programming to New York City
cable subscribers each day.

In addition to BIT and Fox News, approximately thirty
programmers have sought unsuccessfully to be carried
full time on Time Warner's cable systems in New York
City. They include: The Independent Filin Channel,
Sports [llustrated/CNN, America's Health Network, TV
Land, Turner Classic Movies, ESPN 3, The Travel Chan-
nel, and Mind Extension University. Some of these thirty
services are run by New York City based companies such
as Viacom, CBS/Westinghouse, Capital Cities/ABC, and
Hearst.

4. The City's Reaction to Time Warner's Rejection of Fox

On September 20, 1996, three days after Murdoch learned
of the Time Warner decision to conclude an agreement
with MSNBC, the Mayor called Deputy Mayor Reiter and
reported that Roger Ailes (the President of Fox and a for-
mer media advisor to the Mayor) had called to say that
Fox had run into a problem getting onto the Time Warner
cable system in New York City. The Mayor said the situa-
tion “was very serious” and asked Reiter to investigate.

On September 26, Reiter and Corporation Counsel Paul
Crotty met with Fox representatives and were told that
Fox viewed the issue as an antitrust problem. At Crotty's
invitation, Fox outlined its antitrust theory in a letier to
Reiter dated September 27. The letter indicated that *car-
riage of Fox News Channel on New York City's cable
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systems was required to assure the necessary financial
and advertising success and audience demographics of
the Channel” (emphasis supplied). The letter represented
that Time Warner's decision put Fox News Channel in
danger of failing in this commercial endeavor. Fox indi-
cated that it was considering filing comments with the
FTC opposing the merger as anticompetitive, filing a law-
suit against Time Warner for violations of the antiirust
jaws, and submitting a petition to the City that the FCRC
not approve the merger.

In response to the Mayor's request and the information
she had learned fiom Fox, Reiter, in conjunction with her
staff and counsel, conceived of the idea of using Cross-
walks as a way to obtain access for Fox News to the New
York City cable system. She understood that the shortage
of capacity on Time Warner's system was responsible, at
least in part, for its decision to not give Fox News a chan-
nel. On September 29, Reiter spoke with Time Warner's
Derek Johnson to request a meeting with either Richard
Parsons (President of Time Warner) or Gerald Levin
(Chairman of Time Warner), prior to the October 7 FCRC
public hearing on the merger, so that the City could dis-
cuss its concerns about Time Warner's decision not to
carry Fox News. Johnson's internal memorandum to his
colleagues regarding this telephone call notes that the
proposal *1380 “[a]lthongh attractive ... could spark grave
reaction from programmers and politicians alike.”

The critical meeting in this series of events was held on
October 1, 1996, in Reiter's office. Attending the meeting
on behalf of the City were Deputy Mayor Reiter, her chief
of staff David Klasfeld, a Special Assistant to Reiter and
her designee as Chair of the FCRC Craig Muraskin, As-
sistant Corporation counsel Bruce Regal, outside counsel
for the City Norman Sinel, and the General Counsel of
DolTT Elaine Reiss. Robert Jacobs, General Counsel of
Time Warner's New York City Cable Group, and Allan
Arffa, outside counsel for Time Warner, accompanied
Aurelio to the meeting. Most of the persons attending the
meeting have put in affidavits and been deposed.

The purpose of the meeting was to convey the City's re-
quest that Time Warner agree to carry the Fox News
Channel on Time Warner's commercial channels, Reiter
indicated that the City wanted this issue resolved before
the FCRC meeting to approve the merger. When Aurelio
raised the issue of the legal prohibitions against the City's
involvement with the content of cable programming on
the commercial stations, Reiter asked Regal to describe
the City's proposal in detail,
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The proposal was that the City would allow Time Wamer
to move what the City termed an “educational” program-
citing the Discovery Channel or the History Channel as
examples-onto a Crosswalks channel, creating a vacated
channel for Fox News on Time Warner's commercial sys-
temn. Because of concern over the First Amendment issues
that this proposal triggered, the City proposed a way to
structure the transaction. Regal said that the parties could
“paper the deal” to make it appear as if there were no quid
pro quo, with “simultaneous closings™ for the City's
agreement 1o give up a municipal channe] and Time War-
ner's agreement to carry Fox News. As Reiter has ex-
plained in her direct testimony, the City did not want to be
in the position of having agreed to cairy another channel
and then learn that Time Warner had no intention of using
the freed channel for Fox News.

Time Warner responded that the proposal was unaccept-
able; Arffa, outside counsel for Time Warner, described
provisions of the Cable Act and its legislative history
which prohibit the City from requiring specific program-
ming to be carried by a cable operator. Sinel, outside
counsel for the City and an authority on the Cable Act,
indicated that the City was fully aware of the “risks” of
the proposal and did not need a lecture about the law. As
far as the City was concerned, the issue was whether
Time Warner was as prepared to run the risks as the City
was. The meeting quickly ended after Time Wamner
pointed out that there were other programmers who
wanted to be placed on the commercial channels, many of
them also based in New York, who would not be getting
the special preference that the City was suggesting for
Fox News. Aurelio had indicated during the meeting that
the reason that Fox News and Time Warner had not
reached an agreement was not simply capacity, since that
was always a problem, but that there had been a failure to
arrive at a business arrangement, and, although Time
Warner was willing to resume negotiations, Fox had
walked away.

In a telephone call he placed on the evening of October 1,
Richard Parsons told Reiter that he thought the City's in-
tercession on behalf of Fox News was inappropriate, but
that he hoped that Time Wamer and the City could avoid
a head-on collision. In response to Reiter's indication that
she understood Time Warner was willing to continue its
negotiations with Fox News, Parsons indicated that Time
Warner was not ready to remew those discussions until
after the merger on October 10.
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Reiter described the meeting earlier in the day as very
unpleasant and unnecessary since the City recognized
Time Warner's right to refuse to grant a waiver to allow
Fox News to be placed on Crosswalks. In order to resolve
the entire problem, she urged Parsons to have Time War-
ner's Levin call Murdoch and promise to meet soon with
the goal of getting Fox News on the New York cable sys-
temn. She argued that Fox News had to be put on the cable
system so that 600 jobs could be saved. Parsons pointed
out *1381 that those jobs were assured since Fox News
already anticipated a successful launch of its channel
Reiter then indicated that she would be sending a letter
with a new idea that would permit Fox News to be put on
Crosswalks with a waiver from Time Warner. When Par-
sons indicated that any resolution of the issue would have
to follow the October 10 closing of the merger, Reiter
pointed out that Fox News was going to raise the issue of
its exclusion from a Time Warner channel in New York
City at the FCRC public hearing and that that would be a
problem for Time Warner. She also stated that the fran-
chises were up for renewal in 1998 and Time Warner
would not want the Fox News Channel issue to cloud the
renewal decision.

On October 2, 1996, Reiter wrote to Time Warner re-
questing that Time Warner agree to a “waiver” to permit
the City to place Fox News on Crosswalks. The City ac-
knowledged that the franchise agreements provide for the
use of Crosswalks “for governmental purposes.” She
identified those governmental purposes as responding to
Fox's claim that jt could no longer guarantee the creation
of the new jobs it projected from the development of Fox
News without a cable channel in New York City and the
City's desire to have a diversity of news available to New
Yorkers. The letter noted that Fox News would have to
carry commercials in order to insure its fiscal viability.
The letter ended with the statement:

The City is fully aware of the first amendment and Fed-
eral law restrictions on its authority to regulate content on
cable television systems. Nothing in this letter is intended
in any way to be, and should not be construed as being,
inconsistent with Time Warner's rights under the Consti-
tution and Federal law.

On October 3, the Mayor requested a meeting to be held
at Gracie Mansion on the current status of negotiations on
the Fox News issue and the status of the Time Warner
petition for approval of the merger. Reiter, Regal, Crotty,
Muraskin, Klasfeld, Deputy Mayor Mastro, Sinel, and
Reiss attended the meeting. Reiter told the Mayor that she

Page 26

was waiting for Time Warner's response to her new re-
quest for a waiver.

On October 3, Time Warner wrote to Reiter and rejected
the request for a waiver.

5. The Aftermath of Time Warner's Refusal 10 Carry Fox
News

As described above, at a meeting on October 3, 1996 be-
tween Time Warner and DolTT concerning the FCRC
approval of the merger, there was no mention of Fox
News or any specific programming matters, DoITT con-
tinued to convey that it would be recommending to the
FCRC that the merger should be approved. It quickly be-
came clear though that the City would hold the merger
approval hostage to Time Wamer agreeing to carry Fox
News on a cable channel.

On October 3, Sinel called Arffa and told him for the first
time that the City might raise antitrust issues in connec-
tion with the merger. On October 4, Klasfeld wrote Time
Warner's Parsons and urged him to reconsider the rejec-
tion of the City's request that it waive its objection to Fox
News being placed on Crosswalks through an appeal to
Time Warner's “good corporate citizenship.” Again, the
City justified the waiver on grounds that it would help
Fox News create 1,475 new jobs and enhance competition
in news programming. The City cited as a precedent the
waiver that had allowed ethnic programming formerly
carried on WNYC-TV, a City-owned station, to continue
on Crosswalks after WNYC-TV was sold.

On October 7, Time Warner refused to relent, contending
that it was inappropriate for commercial programming
like Fox News to be carried on a PEG channel. Time
Warner responded to the appeal that it be a good corpo-
rate citizen by citing the many efforts it had made to be
one, including its commitment to the City's economic
revitalization. Time Warner indicated, however, that the
City's effort to get its consent on the eve of the FCRC
hearing was inappropriate and created the impression that
the City was using its regulatory leverage to influence
Time Warner's programming decisionmaking. As Time
Warner explained, it had received more than thirty re-
quests from cable programmers for carriage in New York
City prior to receiving the Fox News request, and *1382
many of these services were also based in New York City.

On that same day the Mayor received a letter from
Bloomberg which offered to furnish BIT, stripped of its
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commercials, for carriage on Crosswalks. Also on Octo-
ber 7, the public hearing regarding the merger was held
before the FCRC. A transcript of that hearing was re-
ceived in evidence. Suffice it to say that Fox News ob-
jected to the FCRC approving the merger.

On October 8, Klasfeld told Muraskin that the FCRC
should not act on Time Warner's petition at the October 9
meeting. Consequently, at the October 9 meeting of the
FCRC, Muraskin read a lengthy statement fiom the
Mayor, which indicated that the City had not yet had
enough time to consider the merger issue and therefore
copsideration of the merger was deferred. Several of the
facts described in the statement are at odds with the re-
cord developed for this hearing. In response to questions
from those members of the FCRC who are not the
Mayor’s representatives, Muraskin indicated that DolTT
itself had never been prepared to recommend the merger
and that nothing had changed in DolTT's mind between
October 2 and 9 except that additional questions pre-
vented such a recommendation. That statement is not con-
sistent with the evidence presented at the hearing. DolITT
had received the information it requested from Time
Warner, had satisfied itself that there was no obstacle to
approval of the merger, and had been prepared to recom-
mend approval until instructed by the Mayor's Office in
early October that the approval would not be forthcoming
at the October 9, 1996 meeting.

Following the FCRC meeting on October 9, Reiss, Mu-
raskin, Regal, Sinel, and Klasfeld developed ideas to
regularize the placement of commercial programming on
Crosswalks. Reiss has characterized this as the Mayor's
new initiative for fostering econormic development and
program diversity. As part of this initiative, DolTT was
requested to start a review of Crosswalks' programming to
determine which channels could be allocated for use by
programmers excluded from Time Warner channels. In
addition, the Corporation Counsel and DolTT were to
work together to develop a set of procedures to govern
selection of new vendors for Crosswalks, As Reiter has
explained at her deposition in this action, the City at-
tempted to put Fox News on Crosswalks to promote a
diversity of ideas on television and to put different phi-
losophies on cable.

Also on October 9, Time Warner received another written
request from the City that Time Warner consent to the
City's running Fox News and BIT with commercials on
Crosswalks. Without such consent, the letter advised that
the City intended to make available “for a limited period
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of time” its Crosswalks network for commercial-free car-
riage of these programs.

On October 10, Time Warner rejected the proposal in
writing, pointing out that the removal of commercials
could not sufficiently change the nature of the program-
ming to make it suitable for a PEG channel, and that the
entire effort violated Time Warner's rights under the Ca-
ble Act and the First Amendment, since it sought to inter-
fere with the cable operator's programming decisions.

The reaction of the City was swift. At 10:48 p.m. the City
began to transmit BIT over a Crosswalks channel without
any further notice to Time Warner. The transmission in-
cluded some advertising, which Bloomberg has since
pledged to eliminate should the injunction be lifted. The
City intended to begin transmitting Fox News on a
Crosswalks channel at midnight on October 11, but was
prevented from doing so by the issuance of the TRO.

Fox was displeased that the City planned to treat it and
Bloomberg alike. In addition, it was displeased about go-
ing onto Crosswalks without commercials. It preferred to
run its programming with commercials, but turn over the
revenue to the City. To the City, however, at least before
it submitted its brief in opposition to this motion, running
the programming with commercials would have required
it to get permission from Time Warner. Nonetheless, the
City and Fox recognized that running Fox News commer-
cial-free was, at best, a temporary arrangement, as re-
flected in Fox's letter to Klasfeld of October 10 which
indicated that Fox would *1383 not commit to providing
its signal on a commercial free basis beyond December
31, 1996. The letter ended with the observation. “We cer-
tainly hope that well before that date Time Warner agrees
to fulfill its previous commitment to carry {Fox News] on
its system.”

In defense of its action, the City represents that virtually
all of the programming that would be replaced by Fox
News and the Bloomberg service consists of repeat
broadcasts of programs from the Opportunity Channel
and the Electronic Bulletin Board that were aired earlier
that day or week.

6. Summary of Factual Conclusions

The City argues that the evidence does not establish that it
retaliated against Time Warner or engaged in a campaign
to pressure Time Warner to agree to allow Fox News to
be carried on one of Time Warner's cable channels. In-
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stead, the City argunes, the evidence indicates that it sim-
ply accepted Time Wainer's decision on October 1 to re-
ject the City's proposal regarding the channel swap, and
that the City's actions afier that point were not taken in
response to what it admits was Time Warner's absolute
right under both the Constitution and the Cable Act to
reject the City's proposal. The City argues that it deferred
a decision by the FCRC out of a legitimate concern that
Time Warner had engaged in anticompetitive behavior, a
concern justified by Time Warner's failure to address ade-
quately the questions raised by Fox about Ted Turner's
involvement in the Time Wamer decision to choose
MSNBC over Fox News. Moreover, the City argues that
it planned to place Fox News on Crosswalks out of con-
cern that a failure to do so would threaten, as the City put
it at the time, the economic viability of Fox’s entire ex-
pansion pian. Finally, it argues that it planned to place
Fox News on a Crosswalks’ channel out of a belief that
New Yorkers needed more *diversity” in their news pro-
gramming than is currently available to them.

I find that the evidence at the hearing establishes the fol-
lowing, when taken as a whole. In response to learning
that it had not won the bidding battle with MSNBC, Fox
used its direct access to the Mayor to seek the City's assis-
tance. The City, in a strategy developed and executed by
the Mayor's senior staff, then undertook td convince and,
if necessary, force Time Warner to place Fox News on
one of Time Warner's commercial channels. Fox and the
City understood and agreed that Fox News could not run
on television for any significant length of time without
commercials, and, therefore, it was essential that Time
Warner be convinced to place Fox News on a commercial
channel,

At first, the City proposed swapping one of the Cross-
walks channels in order to get Fox News added to the
Time Wamer system of commercial channels. This pro-
posal eliminated, from the City’s standpoint, any claim by
Time Warner that its reason for not adding Fox News was
insufficient channel capacity. It also reflected, however,
the depth of the City's commitment to Fox, since it con-

templated that the City would cede authority over one of

its PEG channels to 2 commercial programmer. To dis-
cuise as best it could its willingness to give up twenty
percent of the channel capacity on its Crosswalks system-
channels which were supposed to be dedicated to educa-
ticnal and governmental purposes, not competing com-
mercial news programs-the City offered to swap a chan-
nel. That way, a program with a quasi-educational mis-
sion could be moved onto one of the Crosswalks chan-

nels. The City's proposal contemplated a violation of the
Cable Act, including its anti-leasing provisions. As it ac-
knowledged in the fateful meeting of October 1 at which
it presented its proposal, there were risks that this pro-
posal violated the law. As far as the City was concerned,
the only issue was whether Time Warner was as prepared
to run those risks as was the City.

At the meeting, and indeed even before the meeting, the
City linked resolution of this issue with the upcoming
FCRC review of the Time Warner merger. After the rejec-
tion of the City's proposal during the October 1 meeting,
the City increased the pressire on Time Warner by link-
ing Time Warner's satisfying Fox to the City's renewal of
the franchises, which are due to expire in 1998.

*1384 The City's next propesal, that Time Warner grant a
waiver and allow Fox News to be run on a Crosswalks
channel designated “for governmental purposes,” met
with no more success than its proposal to swap a Cross-
walks channel for a commercial channel. The City's plan
to put Fox News on a PEG channel as a 24-hour commer-
cial news program is without precedent. There is substan-
tial evidence that the City understood that its proposal
violated the Cable Act. It was certainly entirely at odds
with the tradition of programming on PEG stations, both
across the nation, and in New York City. It also violated
the City's own procedures and guidelines for PEG pro-
gramming, and, without Time Warner's consent, violated
the franchise agreements as well,

When this second proposal was rejected, the City acted on
its threat-held out since September 29-to held hostage
FCRC approval of the merger until Time Warner capitu-
lated to the City's demands. The agency in charge of re-
viewing Time Warner's petition for approval of the
merger had finished its substantive review and had as-
sured Time Warner that it would be recommending ap-
proval of the merger. A decision was made at the Deputy
Mayor level or higher on approximately October 3, how-
ever, that the merger would not be approved by the
FCRC, 2 body controlled by the Mayor, without Time
Warner consenting to let Fox News onto the cable system
with commercials. Without FCRC approval of the merger
prior to the closing on October 10, Time Warner was now
vulnerable to a charge by the City that it had breached the
franchise agreements.

Finally, the City took steps to put Fox News on Cross-
walks, although stripped of its advertisements. Even in
this format, however, the City was choosing programming
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for a PEG channel that had no precedent in the City or
beyond and that was not contemplated by the Cable Act.

{ also find that the City would not have chosen to place
BIT on a PEG channel but for its decision to place Fox
News on a PEG channel. Bloomberg's request to the City
highlighted how selective the City was in its treatment of
Fox News, and thus gave the City no alternative but to
accommodate Bloomberg. Bloomberg's request presented
the City, however, with the opportunity of placing even
more pressure on Time Wamer, Whije Bloomberg ex-
pects significant advantages to accrue from any exposure
in the New York market, it is Bloomberg's intention to
enter the cable market in New York City on a commercial
basis, that is, to make a profit by selling advertising and
other commercial arrangements for its programming. It
has no long-term interest in being on a noncommercial
channel other than in gairing a foothold in the commer-
cial market by developing viewer loyalty.

1 find that Time Warmner has established through compel-
ling evidence that the City abused its power over the
FCRC process and its control of the PEG programming
on Crosswalks and has acted both to coerce Time Warner
and to retaliate against it for its decision not to enter a
conttact with Fox News. The more difficult issue is
whether such conduct provides a basis for continuation of
the Injunction. 1t is to that issue that I now turn.

1li. Discussion
A. Preliminary Injunction Standard

To obtain a preliminary injunction, Time Warner must
demonstrate (1) that it would be irreparably harmed
should the injunction not be granted, and (2) a likelihood
that it will succeed on the merits of its claim. N4ACP v.
Town of East Haven, 70 F.3d 219. 223 (2d Cir.1995). In
order to satisfy the irreparable harm requirement, “{a)
moving party must show that the injury it will suffer is
likely and imminent, not remote or speculative, and that
such injury is not capable of being fully remedied by

{31{4] In an ofi-cited opinion, the Third Circuit elaborated
on the standard for irreparable harm in First Amendment
cases,

It is well-established that “[tJhe loss of First Amendment
freedoms, for even minimal periods of time, unquestiona-
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bly constitutes irreparable injury.” But the assertion of
First Amendment rights does not automatically require a
finding of irreparable*1385 injury, thus entitling a plain-
tiff to a preliminary injunction if he shows a likelihood of
success on the merits, Rather the plaintiffs must show “a
chilling effect on free expression.” It is “purposeful un-
constitutional [government] suppression of speech
{which] constitutes irreparable harm for preliminary in-
junction purposes.” Accordingly, it is the “direct penaliza-
tion, as opposed to incidental inhibition, of First Amend-
ment rights {which] constitutes irreparable injury.” Con-
stitutional harm is not necessarily synonymous with the
irreparable harm necessary for issuance of a preliminary
injunction,

Hehe v, Casev, 868 F.2d 69. 72-73 (3d Cir.} (gquoting
Elrod v. Burns. 427 U.S. 347. 373. 96 S.Ct. 2673. 2689-

denied, 493 U.S. 848, 110 S.Ct. 144, 107 L.Ed.2d 102
(198%). See also Berv v. City of New York 97 F.3d 689,
693-94 (2d Cir.1996); Shea on Behalf of Am._Reporier v.
Reng. 930 F.Supp. 916, 933 (S.D.N.Y.1996), petition for
cert. filed 65 U.S.L.W. 3323 (U.S. Oct. 15, 1996) (No.
96~395).

{5] For the second prong of the preliminary injunction
standard, the Second Circuit has recently reaffirmed that
in cases requiring an injunction against the government,
the plaintiff must show likelihood of success:

Ordinarily, the movant then has two options: it must ei-
ther demonstrate a likelihood of success on the merits or it
must raise “sufficiently serious questions going to the
merits to make them a fair ground for litigation and a bal-
ance of hardships tipping decidedly toward the party re-
questing the preliminary relief.” However, in a case in
which “the moving party seeks to stay governmental ac-
tion taken in the public interest pursuant to a statutory or
regulatory scheme,” the injunction should be granted only
if the moving party meets the more rigorous likelihood-
of-success standard.

Bery, 97 F.3d at 694 (citations omitted).

B. The City's Actions Violate the Cable Act.

A judgment of whether particular programming violates
Section 531(a) must be grounded in an understanding of
the structure of the Cable Act jtself, the programming
environment in which Congress imposed the regulatory
structure, and the egislative history explaining the pur-
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poses and content of Section 353i(a). The fanchise
agreements in this case are also relevant since they give
life to, and, more importantly, evince the parties' under-
standing of, Section 531{a).

In the instant case, the City’s contravention of the Cable
Act is evidenced by its disregard of the broad purposes
and structure of the Act, a violation of the specific “gov-
ernmental use” provision of Section 531(a), a violation of
the franchise agreements, and, finally, a violation of
Section 544(H){1). 1 will discuss each aspect in turn.

1. The City's Actions Are at Odds With the Broad Pur-
poses of PEG and the Structure of the Cable Act.

Congress did not enact the Cable Act PEG provisions in a
vacuum. The PEG provisions reflect an understanding of
the industry standard and prior government regulation
under the 1972 FCC regulations. Congress intended to
codify this understanding by ensuring franchising authori-
ties could continue to require cable operators 1o provide
public channels for individual and community access,
educational channels for educational institutions, and
governmental channels to show local government at work.
This congressional intent is confirmed by Justice Ken-
nedy's conclusion in a recent Supreme Court case where
he stated that

Congress has not, in the [Cable] Act or since, defined
what public, educational, or governmental access means
or placed substantive limits on the types of programming
on those channels. Those tasks are left to franchise
agreements, so long as the channels comport in some
sense with the industry practice to which Congress re-
Jerred in the statute.

Denver Area, 518 U.S. at ----. 116 S.Ct. at 2408 (Ken-
nedy, 1. concurring in part and dissenting in part) (empha-
sis supplied). While the industry standard may vary
somewhat around the country, see supra, it certainly does
not encompass PEG use whereby a city attempts to com-
pete with a cable operator or even to provide program-
ming essentially*1386 identical in nature to that available
on local commercial channels. Moreover, there is an in-
dustry standard in New York City. Since 1970 when it
first began using PEG channels, New York City has used
the “EG” channels to bring schools and government into
the homes of the citizenry, facilitate better comynunication
between educational and local governmental institutions
and the public, and meet the needs of its citizens left un-
addressed by commercial programming.
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[6]{7]1 The Cable Act does not require PEG access nor
establish the exact meaning of PEG, but it does set an
outer limit to PEG. Section 531(a)'s phrase “public, edu-
cational or governmental use” is not without meaning. It
establishes a limit on both the identity of the user and the
content of the program. A franchise agreement gives life
to this provision, but neither a franchise agreement, nor a
party's actions, may violate the substantive meaning of
Section 531(a). While it is unnecessary to determine the
exact limits of governmental use-nor do I want to, given
the importance of governmental flexibility in the face of
changing technology and public needs-as explained be-
fow, it is clear that no matter what the contours of that
line, the City may not use its channels as it intends here.

Further evidence that the City's action violates the Cable
Act can be found in the overall structure of that Act. Both
Fox News and Bloomberg had alternatives to a PEG sta-
tion. In addition to continuing negotiations for carriage on
Time Warner's regular channels, these programs could
have applied for commercial space on a leased access
channel, pursuant to Section 5325818 That Section pro-
vides a remedy for this situation-where a cable operator
refuses to carry a programmer for whatever reason-by
ensuring that a rejected programmer may lease access on
the cable system, without permission from the cable op-
erator. The mere fact that this option is not immediately
available to a programmer because the leased access
channels are full does not sanction a city diverting PEG
channels, which were designed for a different type of use,
to the needs of such commercial programmers. New York
City cannot make an end-run around the congressional
determination that leased access is the solution to this
type of situation, not the use of channels allocated for
public, educational, and governmental access.

ENI16. Moreover, to the extent a programmer be-
lieves Time Warner has exclided it from com-
mercial channels in violation of the law, it, of
course, has recourse to the legal system. And in-
deed, Fox has pursued this option. See Fox News
Nenwork v. Time Warner Entertainment Co.,, No.
96-4963 (E.D.N.Y. filed Oct. 9, 1396).

2. The City'’s Actions Violate the Governmental Use Pro-
vision of Section 331(a).

{81 The parties dispute the meaning of the term “govern-
mental use™ in the Cable Act. The City argues that the
PEG provision sanctions any use by the government-if the
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actor is the government, the content of the program is
irrelevant, The City argues that under Section 531(a) the
requirement that a channel be reserved “ “for public, edu-
cational or governmental use® is automatically satisfied if
the wser is the City of New York, because the City i5 2
government.” (City Mem. at 16) {emphasis in original).
Thus, it contends that it could, if it desired, run any com-
mercial programming it wanted. Such a reading is at odds
with both the language of the statute, the legislative his-
tory, the City's practice, and even the advice it received
from its own legal counsel and cable law expert when it
negotiated its franchise agreement with Time Warner.
Time Warner argues that “governmental use” refers to the
purpose of the channel: to provide programming related to
governmental purposes.

[91 1 find the City's reasoning unpersuasive. | do not ac-
cept the City's reading of a portion of the legislative his-
tory. The City cites the following section of the House
Report:

it is integral to the concept of the use of PEG channels
that such use be free from any editorial control or supervi-
sion by the cable operator.... There is no limitation im-
posed on a franchising authority's or other governmental
entity's editorial control over or use of channel capacity
set-*1387 aside for governmental purposes. However, the
Committee does not intend that franchising authorities
lease governmental channels to third parties for uses unre-
lated to the provision of governmental access....

H.R.Rep. No. 98-934, supra, at 47reprinted in
U.S.C.C.AN. at 4684. 1 do not find that this section sup-
ports a reading of the PEG provision that sanctions any
use of a governmental channel so long as the user is the
government. This section of the House Report is found in
the “Section-by-Section” analysis of the Act. The dis-
puted language is in reference to the editorial control of
the government, not the overall purpose of PEG. The pur-
poses of PEG are discussed in the beginning of the House
Report, and thus govern any interpretation of a particular
section. Indeed, the section that describes the purposes of
PEG is amply clear on the appropriate content of such
chanrels. The House Report states

[plublic access channels are often the video equivalent of
the speaker's soap box or the electronic parallel to the
printed leaflet. They provide groups and individuals who
generally have not had access to the electronic media with
the opportunity to become sources of information in the
electronic marketplace of ideas. PEG channels also con-
tribute to an informed citizenry by bringing local schools
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into the home, and by showing the public local govern-
ment at work.

Id at 30,reprinted in U.S.C.C.AN. at 4667. From this
statement it is clear that the governmental use envisioned
by Section 53 1{a) is the goal of “showing the public Jocal
government at work.™ To the extent the House Report
addresses the identity of the user of the channel, it makes
clear that the intended users are the public, and educa-
tional and governmental institutions, for their own pur-
poses. It states that

[Ijocal governments, schools systems, and community
groups, for instance, will have ample opportunity to reach
the public under [the Act's} grant of authority to cities to
require public, educational, and governmental (PEG) ac-
cess channels.

Id at 19,7eprinted in U.S.C.C.AN. at 4636.

Moreover, if 1 were to follow the City's interpretation of
the PEG provision, the entire statutory provision wouid be
nonsensical. Channels for “public, educational, and gov-
ernmental use” would have no meaning-instead, a fran-
chising authority could require the cable operator to set
aside channels for the government, and the government
could do as it pleases with these channels, such as provide
educational and public access. Indeed, the government
could become a competitor with a cable operator for the
provision of commercial programming instead of provid-
ing access for those voices who generally will not have
commercial access: the public at-large, educational insti-
tutions, and government programs. Under the City's inter-
pretation of the statute, not only would “public” and
“educational” be subsumed under “governmental,” any
programming, so long as it is chosen by the government,
would be acceptable. This not only renders Section 331(a)
incoherent, it also obviates the need for the entire scheme
of the Cable Act which creates three distinct types of pro-
gramming: that chosen by the cable operator, that leased
by other programmers, and PEG use. I certainly do not
intend to handeuff the City's efforts to use the PEG chan-
nels in innovative ways that best serve the public, but 1
may not aliow the City to use such a valuable resource in
ways clearly unintended by the Cable Act.

To be clear, I am not determining whether a government
can ever run “commercial” programming on a PEG sta-
tion. I do not find that the Cable Act bans advertising on
PEG stations. If a municipality determines advertising is
useful to fund programming on local government at work
or other appropriate PEG programming, 1 find nothing in
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the Cable Act that would prevent a municipality from
doing so.

{10] The City's argument that Section 531{a} sanctions
any use by the government is, in any event, substantially
undermined by the fact that this is only the latest in a se-
ries of attempts by the City to justify its actions. Before
filing its brief in opposition to the *1388 preliminary in-
junction motion, the City never took this position. Indeed,
the City's conduct over the years supports my reading of
the Act-that the Act imposes some limits on governmental
use. The City's actions, described in detail above, include
its limited use of government channels, the waivers
sought for commercial programming, the proposal to “pa-
per the deal” with Fox and Time Warner, the admission
that its proposal ran certain legal “risks” and, finally, the
City's own shifting justifications for its action throughout
this litigation.

These shifting justifications are powerful evidence that
the City does not believe its own position. At the TRO
hearing the City labelled Time Warner's challenge frivo-
lous, asked this Court to lock only at the content of the
programming, and justified BIT as “educational.” It con-
tended that it had the right to run any news program as
“educational” programming, so long as it did so without
commercials. Now the City argues it may place Fox News
on Crosswalks under a different PEG prong, that is, the
“governmental” element of PEG, and, moreover, that it
may Tun any program it wishes under that prong with
commercials, =

EN17. In closing arguments, the Corporation
Counsel for the City continued to contend that
the City has the right under both the 1984 Act
and the franchise agreements to run Fox News
and BIT on Crosswalks as 24-hour news pro-
grams with advertising, but that the City intends
only to run them without advertising.

Finally, and most significantly, I simply do not agree with
the City's interpretation of Section 331(a). The City ar-
user and not the type of use because such a reading of the
statuate is content-neutral, The City argues that a court
should presume that Congress would enact a content-
neutral statute so as to avoid a violation of the Constitu-
tion and that any other interpretation risks a finding that
the statute is not content neutral ™ Therefore, the City
argues that I should accept its reading of the statute.

2

(93]
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EN18. In a facial challenge to Section 531(a), in
which Time Warner had the burden of proving
that there is no set of circumstances under which
the Cable Act would be valid, the D.C. Circuit
held that the provision is content neutyal and thus
constitutional. Time Warner, 93 F.3d a1 971-73.

1 find the City's reasoning unpersuasive, While the statute
refers only to “governmental use,” the statute codified the
idea that a governmental charnel was to show “local gov-
ernment at work” H.R.Rep. 98-934, supra, at
30,reprinted in 1984 U.S.C.C.AN. at 4667. Therefore, an
interpretation which states that the Cable Act sanctions
any use by the government belies the intent and purpose
of Section 531(a). Even the phyasing used by Congress
indicates that the grant of control over certain channels
was so that they could be put to particular uses. If it had
wished to identify only the user of the channels, Congress
could have expressed that concept far more directly.

Nor does the classification scheme which I find Congress
to have adopted mean that the statute {s unconstitutional
on its face. To the contrary, to interpret the “G” of PEG
programming to require the programiming to show local
government at work runs no more risk of rendering the
statute unconstitutional than interpreting the “G” to allow
the government to televise anything it wishes. In either
event, the government will be required to apply the statute
in a manner consistent with the Constitution. Time War-
ner. 93 F.3d at 973 ™ Indeed, the unbridled discretion
reflected in the City's definition carries with it the very
risk that the government will abuse that discretion by se-
lecting speakers, as it has here, without reference to the
purposes of the Cable Act.

FNI9. Because of the result achieved herein, 1
need not reach Time Warner's claim that the
statute is unconstitutional as applied or decide
whether Time Warner has standing to make that
challenge.

{111 Applying Section 331(a) to the City's conduct here, I
find that the City's decision to air a 24-hour news pro-
gram, substantially identical in feed to that aired on com-
mercial channels across the country, with the relatively
minor exception of the inclusion of some minutes of local
New York news, constitutes in the circumstances of this
case a use of a PEG chanpel in a way clearly unin-
tended*1389 by Congress. There are several underlying
purposes to the PEG channels. These purposes include a
desire to respond to local needs, create space for voices
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that would not otherwise be heard, air programs needed
by a community that may not otherwise be commercially
viable, and, for governmental channels, show local gov-
ernment at work. While a failure to serve any one of these
purposes may not itself be dispositive, in the instant case,
the City's use of Crosswalks is at odds with all four pur-
pOses.

First, neither Fox News nor BIT responds to local needs.
These 24-hour news programs are largely duplicative of
programming already on commercial stations. New York
City is not Aurora, Colorado. New York cable subscribers
receive over 3350 hours of national and local news and
information programming a day.

Second, neither Fox News nor BIT will contribute a voice
that is not already heard. While I make no judgments
about their content, 1 find that these commercial news
programs do not provide space for a class of speakers not
already present on commercial stations.

Third, neither Fox News nor BIT needs a government
subsidy in order to reach large audiences. These for-profit
news programs are able to generate revenue through
commercial advertising and contracts with cable opera-
tors, something a school that would use an educational
channel, for example, is not able to do.

Finally, neither Fox News nor BIT will allow the citizenry
to see local government at work, except in the most inci-
dental fashion. A 24-hour news station may report on
local government, but the news program is not bringing
local government into the homes of the public. Rather, to
the extent it is covering local events, it is doing so in a
manner no different from another commercial news pro-
gram 220

FN20. In its closing argument, Bloomberg prof-
fered that it could, with little technical difficuity,
create a news product different from that the City
ran on October 10, This new product would in-
corporate, for some unspecified portion of each
day, footage refiecting local government events
in a portion of the screen directly across from
that portion of the screen in which the news
would be presented. This proposal is intended to
bring BIT more in line with aditional PEG pro-
gramming by incorporating coverage of local
government at work. [ refrain from further com-
ment about whether this proposal, if presented on
a record indicating that the City chose such pro-

>

.
{3}
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gramrming for a reason consistent with Section
531(a), would pass muster since I may not render
an advisory opinion about a hypothetical set of
facts not properly before me.

Thus, wholly apart fiom any examination of the City's
improper motives in giving Fox News and BIT the prefer-
ential treatment at issue here, it is apparent that the City
violated Section 331(a) in placing and attempting to place
these programs on Crosswalks. In sum, for the reasons
discussed in this section, I do not find the City's interpre-
tation-that the City does not violate the PEG provision
when the user is the government, no matter what the use
of the channel-persuasive. I find further, that by its ac-
tions, the City has violated Section 531(a).

3. The City's Actions Violate the Franchise Agreements.

[12] The parties dispute whether the franchise agreements
permit the City to place Fox News and BIT on a govern-
ment channel. ™! | find that the agreements do not permit
such use, whether the programs are shown with or without
commercials, absent written permission from Time War-
ner to do so. I reach this conclusion based on the language
of the agreements, the extrinsic evidence surrounding the
negotiation of the 1990 agreement which sheds light on
the parties’ intent in reaching those agreements, as well as
the City's conduct under the agreements.

FN21. As this Court has informed the parties, a
finding that the City has breached the franchise
agreements will not, by itself, support the issu-
ance of a preliminary injunction. Nonetheless,
the parties have spent considerable energy on the
issue of breach because of its relevance to the
claim that the City has viclated the Cable Act
and because of the light it sheds on the City's
motivations in placing BIT and Fox News on
Crosswalks.

[131[14) The dispute centers on the word “commercial.” |
find that the parties understood this term to refer to the
presence of *1390 commercials and whether the pro-
grammer is a for-profit company. The parties both argue
that the language in the franchise agreements is unambi-
guous but offer competing interpretations of that “unam-
biguous™ language. While existence of such a debate as to
meaning does not create an ambiguity, I find nevertheless
that the language is ambiguous, and therefore will rely on
parol evidence not to vary or add to the terms of the con-
tract, but only to interpret and give effect to the parties’
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intent. A court may do so, even if the contract contains a
merger clause, Proteus Books Ltd v, Cherry Lane Music
Co.. 873 F.2d 502, 509-10 (2d Cir,1989). The parol evi-
dence in this case persuades me that both franchise
agreements contemplated only noncommercial uses for
the PEG stations.

{15] Even more persuasive, however, is the City’s conduct
up until October 1596. Such conduct is relevant to under-
standing the coniract, even if the contract is unambiguous,
which it is not. The Second Circuit has held that the “par-
ties’ interpretation of the contract in practice, prior to liti-
gation, is compelling evidence of the parties' intent.”
Qcean Transport Line. Inc. v. American Philippine Fiber
Indus,, 743 F.24 85. 91 (2nd Cir.1984). The City's ac-
tions, discussed above, reflect an understanding that the
government was free to use its channels for noncommer-
cial services only. Indeed, the Assistant Commissioner at
DoITT testified that programming must be noncommer-
cial to comply with Crosswalks' mission and objectives.
Additionally, both agreements make clear that the stations
are to be used for governmental purposes, and Fox News
and BIT, as the City intends to run them, do not fall
within the ambit of appropriate governmental purposes. I
now address the commercial natre of the programming.

Fox News and BIT are commercial programming de-
signed to compete in the commercial market and were not
created for a PEG environment. The commercial nature of
Fox News is evident from that programmer's negotiations
with Time Warner where Fox News intended to be carried
on Time Warner channels, complete with commercials.
Moreover, everywhere else in the country Fox News is
carried, it is aired with commercials. Indeed, one purpose
in obtaining carriage was so it could be seen by advertis-
ing decisionmakers, I base these findings on the facts dis-
cussed above, most importantly the letter dated October
10 from Fox News to the City where Fox News agreed to
run on Crosswalks without commercials only through
December 31, 1996, and the letter dated October 2 from
the City to Time Warner requesting a waiver for Fox stat-
ing that Fox News needed commercials to remain com-
merciaily viable. Moreover, the City's own justification
for its actions-that the presence of Fox News retains and
creates jobs-is only true to the extent Fox News is com-
mercially profitable, a profit that will be based, in part, on
its ability to sell advertising.

1 need not determine the extent of BIT's commercial na-
ture because in two instances Bloomberg has admitted to
its commercial content and goal First, in a letter fiom
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Bloomberg to Time Warner in early September 1996, it
angled for carriage on the Time Warner system under the
FTC consent decree. The intent of the letter appears to be
to convince Time Warner that BIT would satisfy the re-
quirement that Time Warner carry an “Independent Ad-
vertising-Supported News and Information Video Pro-
gramming Service” under Time Warner's consent decree
with the FTC. Bloomberg cannot have it both ways. It
cannot try to convince Time Warmner in September 1996
that it is commercial enough to count as competition un-
der the consent decree and then in October 1996 argue it
is not so commercial as to violate the franchise agree-
ment. Second, at the TRO hearing Bloomberg's general
manager of television news, Jonathan Fram, testified to
this Court that Bloomberg's goal for being on Crosswalks
was to enter the New York commercial market as a 24-
hour news channel.

The City argues that stripping Fox News and BIT of their
commercials transforms these programs into noncommer-
cial offerings. 1 find this unpersuasive. Both Fox and
Bloomberg are for-profit entities that plan to create a for-
profit business in New York City. Even if they agree to
forego commercials in the short-run, they cannot *1391
and do not intend to do so for long. It is not their intent to
stay on the PEG channels any longer than necessary. 1
find that both Bloomberg and Fox hope and expect that
access to the New York market through Crosswalks will
win for them the opportunity to run on the commercial
channels in the near future.

Given the clear commercial intentions of Fox and the ad-
missions by Bloomberg, I find these programs are com-
mercial for the purposes of this dispute and therefore their
placement on a governmental channel violates the fran-
chise agreements.

4. The City's Actions Violate Section S44(0(1).

{16] The Cable Act protects the First Amendment rights
of PEG users, leased access users, and cable operators. In
this case, Time Warner alleges that the placement of Fox
News and BIT on Crosswalks violates Time Warner's
editorial autonomy under Section 544(f}{1). The analysis
for such a violation is substantially the same as for a vio-
lation of the First Amendment and, therefore, 1 conclude
for the same reasons discussed below, that the City's ac-
tions violate Section 544(f)(1) of the Cable Act.

C. The Cin's Actions Violate Time Warner's First
Amendment Rights.
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1. First Amendment Jurisprudence

[17] The Supreme Court's First Amendment jurisprudence
in the area of cable regulation is not well settled. It cannot
be disputed, however, that *[c]able programmers and ca-
ble operators engage in and transmit speech, and they are
entitled to the protection of the speech and press provi-
sions of the First Amendment.” Turner, 512 U.S. at —-.
114 S.Ct. at 24356 The Supreme Court held that this is so
because

[t]hrough “original programming or by exercising edito-
rial discretion over which stations or programs to include
in its repertoire,” cable programmers and operators

“see[k] to communicate messages on a wide variety of

topics and in a wide variety of formats.”

Id at ~-- 114 S.Ct. at 2456 (quoting Los Angeles v. Pre-
ferred Communications, Inc.. 476 U.S. 488 494, 106
S.Ct. 2034. 2037. 90 L.Ed.24 480 (1986)).

In Turner, which involved a First Amendment challenge
by cable operators and programmers to the “must-carry”
provisions of the 1992 Cable Act, the Supreme Court ad-
dressed the appropriate level of scrutiny to apply to the
regulation of cable operators. As an initial matter, the
Couwrt held that the relatively deferential standard that
applies to the regulation of broadcast television was inap-
propriate for cable. Id at ----. 114 S.Ct. at 2456. The
Court noted that the “justification for our distinct ap-
proach to broadcast regulation rests upon the unique
physical limitations of the broadcast medium,” jd, at »e--,
114 S.Ct. at 2456, and held that “[t]he broadcast cases are
inapposite in the present context because cable television
does not suffer from the inherent limitations that charac-
terize the broadcast medium.” fd at - 114 S.Ct at
2457.

The Turner Court held that strict scrutiny-termed by the
Court “exacting” or “rigorous” scrutiny-applies to con-
tent-based cable regulations and that intermediate scrutiny
applies to content-neutral cable regulations. 2%

FN22, In Denver Area, 518 U.S. at -—- 116
S.Ct. at 2374, which involved a challenge to
three provisions of the Cable Television Con-
sumer Protection and Competition Act of 1992
regulating “patently offensive” material on
leased access and public access cable channels, 2

plurality of the Court suggested that the Court’s
rejection of the broadcast analogy in Turner was
triggered by the specific facts of Twrner, and that
the distinction was not necessarily applicable to
the facts at issue in Denver drea, See id. at ---

relevant in Turner... it has little to do with a case
that involves the effects of television viewing on
children.”). While the plurality distinguished
Turner ‘s reasoning, it nevertheless declined to
adopt the broadcast cases as a wholesale analogy
applicable to cable regulation, see id at —-, 116
S.Ct. at 2385, or the specific standard of scrutiny
applied in the broadcast cases, although it did
rely on one broadcast case, FCC v. Pacifica
Found., 438 U.S. 726,98 S.Ct. 3026, 57 L.Ed.2d
1073 {1978), in the development of its analysis.

Justice Kennedy's Denver Area opinion, in
which Justice Ginsburg joined, states flatly
that “strict scrutiny is the baseline rule for re-
viewing any content-based discrimination
against speech.” /d at -—- 116 S.Ct. at 2413
{Kennedy, J. concurring in part and dissenting
in part). Because of the clearly content-based
actions of the City in this case, I find that
Turner's dichotomy between content-based
and content-neutral regulation of cable pro-
gramming, rather than the broadcast analogy,
is the proper analytical framework in the pre-
sent context.

*1392 Our precedents thus apply the most exacting scru-
tiny to regulations that suppress, disadvantage, or impose
differential burdens upon speech because of its content.
Laws that compel speakers to utter or distribute speech
bearing a particular message are subject to the same rig-
orous scrutiny. In contrast, regulations that are unrelated
to the content of speech are subject to an intermediate
level of scrutiny, because in most cases they pose a less
substantial risk of excising certain ideas or viewpoinis
from the public dialogue.

Id at ——. 114 S.Ct at 2459 See also Bery, 97 F.3d at
696-97.

[181 The Court acknowledged that “[d]eciding whether a
particular regulation is content-based or content-neuiral is
not always a simple task.” Twner, 512 U.S, gt -, 114
S.Ct. at 2459, In making this determination, the Court
held that
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[a}s general rule, laws that by their terms distinguish fa-
vored speech from disfavared speech on the basis of the
ideas or views expressed are content-based. By contrast,
laws that confer benefits or impose busdens on speech
without reference to the ideas or views expressed are in
most instances content-neutral.

Id at -—-. 114 S.Ct. at 2459,

[197 Severa!l of the First Amendment principles addressed
in Turner have been discussed more fully outside the con-~
text of cable regulation. Even though a Court must draw
from other areas of First Amendment jurisprudence with
care, since the cable industry involves unique First
Amendment concerns, see Denver Area, 318 U.S. at —-.
116 S.Ct. at 2383, these cases nonetheless provide guid-
ance in navigating the constitutional implications of this
relatively new medium.

As Turner itself reaffirmed, speakers have a First
Amendment right not to be compelled to speak by the
government. See Turner, 312 U.S. at —---. 114 S.Ct. at
2459 (“Laws that compel speakers to utter or distribute
speech bearing a particular message are subject to ... rig-
orous scrutiny.”). In The Migmi Herald Pub. Co. v. Torn-
illo. 418 U.8. 241. 256. 94 S.Ct. 2831, 2838-39. 41
L.Ed2d 730 (1974} the Court held that where the
government forces a newspaper to carry speech that it
otherwise would not want to carry, the First Amendment
is violated to the same extent as when the government
directly prohibits speech. ™ See also Rilev v. National
Fed. of the Blind of N.C.. Inc. 487 U.S. 781, 793. 108
S.Ct. 2667, 2677. 101 L.Ed.2d 669 {1988) (holding that
*Im]}andating speech that a speaker would not otherwise
make necessarily alters the content of the speech. We

therefore consider the Act as a content-based regulation of

speech.™); BB porifie Gas & Elee. Co. v. Public Utilities
Comm'n, 475U.8. 1. 15, 106 5.Ct. 903.911. 89 L. Ed2d 1
{1986} (plurality opinion) (rejecting*1393 regulation in
part because it “identifi{fed] a favored speaker” based on
the content of that speaker's speech, *and force[d] the
speaker's opponent ... o assist in disseminating the
speaker's message. Such a requirement necessarilby bur-

dens the expression of the disfavored speaker.”). [

FN23. In Tornillo the Court struck down a Flor-
ida statute which required newspapers that print
editorials critical of a candidate for elective of-
fice to print that candidate’s response to the edi-
torial.
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FN24. While the Court in Turner noted that gov-
ernment action that “requires the ufterance of a
particular message favored by the Government”
viclates First Amendment principles, Turner.
512 U8 at ---- 114 S.Ct. a1 2458, the Court dis-
tinguished Tornillo and held that its strict seru-
tiny analysis was not appropriate in the context
of the must-caity provisions. The Court gave
three reasons for this holding, First, the Court
noted that the must carry requirements were con-

ond, the Court stated that the must carry rules
would not force cable operators “to alter their
own messages to respond to the broadcast pro-
gramming they are required to carty.” Id Fi-
nally, the Court held that due to technological
differences between the newspaper and cable in-
dustries, Tornillo was not an appropriate anal-
ogy. As in Turner, Tornillo does not directly
control this case. It does, however, provide im-
portant guidance for the situation with which this
Cowt is presented-namely, content-based deci-
sionmaking by the City that compels unwanted
speech.

FN23. In Riley the Court struck down a statute
which required a professional fundraiser to dis-
close to potential donors the percentage of chari-
table contributions collected during the fund-
raiser's prior twelve months that were actually
turned over to the charities.

FN26. In Pacific Gas the Supreme Court struck
down a public utilities commission order that a
utility permit a third party to use space in the
utility's newsletter-a newsletter that would then
be distributed by the utility in its billing enve-
lopes.

A second guiding principle, also discussed in Turner, is
that the government regulation of speech based on its con-
tent s subject to strict scrutiny, For example, in Arkansas
Hriters' Project, Inc. v. Ragland 481 U.S. 221. 107 S.Ct.
1722. 95 L.Ed.2d 209 (1987), the Court struck down an
Arkansas sales tax exemption that applied only to news-
papers and “religious, professional, trade and sports™
magazines or journals. The Court held that “[sJuch offi-
cial scrutiny of the content of publications as the basis for
imposing a tax is entirely incompatible with the First
Amendment's guarantee of freedom of the press.” Id _at
230. 107 S.Ct. at 1728,
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Significantly, the Court held that “Arkansas’ system of
selective taxation does not evade the strictures of the First
Amendment merely because it does not burden the ex-
pression of particular views by specific magazines.” Id
The Court held that

Arkansas faces a heavy burden in attempting to defend its
content-based approach to taxation of magazines. In order
to justify such differential taxation, the State must show
that its regulation is necessary to serve a compelling state
interest and is narrowly drawn to achieve that end.

Id _at 231. 107 S.Ct. at 1729. The Court found that the
regulation failed this strict scrutiny test. See also RA V. v.
City of St. Pgul, 505 U.S. 377. 382. 112 S.Ct. 2538, 2543,
ally prevents government from proscribing speech, or
even expressive conduct, because of disapproval of the
ideas expressed. Content-based regulations are presump-
tively invalid.™); Police Dep't of Chicago v. Mosiey. 408
U.S. 92. 95, 92 S.Ct. 2286, 2290. 33 1. Ed.2d 212 (1972)
{(holding that “above all else, the First Amendment means
that government has no power to restrict expression be-
cause of its message, its ideas, its subject matter, or its
content™).

[20}1211[22] A final principle of importance to this case is
that viewpoint-based discrimination-as opposed merely to
content-based discrimination-is particularly unacceptable
under the First Amendment. For example, in Rosenberger
v. Rector and Visitors of the Univ. of Virginia. 5135 U.S.
810, 115 S.Ct. 2510, 132 LEd.2d 700 (1993}, the Su-
preme Court struck down a University regulation which
denied funding to a Christian newspaper based on the
religious content of that newspaper. The Court held that
the student activity fund was a limited public forum and
that the University's actions violated the Christian group's
First Amendment rights because the University discrimi-
nated based on viewpoint.

It is axiomatic that the government may not regulate
speech based on its substantive content or the message it
conveys.... In the realm of private speech or expression,
government regulation may not favor one speaker over
another. Discrimination against speech because of its
message is presumed to be unconstitutional.

Rosenberger, 315 .S, at ~~-. 115 S.Ct. at 2516. More-
over, as the Court recognized, discrimination based on the
viewpoint of a speaker is the most pernicious type of gov-
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emment interference with speech.

When the government targets not subject matter but par-
ticular views taken by speakers on a subject, the violation
of the First Amendment is all the more blatant. Viewpoint
discrimination is thus an egregious form of content dis-
crimination. The government must abstain from regulat-
ing speech when the specific motivating ideology or the
opinion or perspective of the speaker is the rationale for
the restriction.

Rosenberger. 515 U.S. at - 115 8.Ct. at 2516. See also
RA.V.. 505 US. at 391-92. 112 S.Ci. at 2548 (holding
that the City “has no such authority to license one side of
a debate to fight fieestyle, while requiring the *1394 other
to follow Marquis of Queensberry rules™).

2. Applying the First Amendment

Time Warner contends that its First Amendment rights
have been violated in two ways, each of which constitutes
irreparable harm. 22! First, Time Wamer claims that it has
First Amendment rights in the City's PEG channels. Time
Warner argues that when the City placed programming on
Crosswalks which was inappropriate for a PEG channel,
the City lost the right to use that PEG channel, and the
right “reverted” to Time Wamer™® Therefore, Time
Warner argues, when the City placed on that channel pro-
gramming which Time Warner did not wish to carry, the
City forced Time Warner to speak in violation of the First
Amendment. Second, Time Warner argues that the City's
actions in this case-including placing BIT and preparing
to place Fox News on Crosswalks-are intended to compel
Time Warner to reverse its initial decision and accept Fox
News on its regular commercial channels. This argument
is based on Time Warner's First Amendment rights in the
commercial channels under its control. ™2 I will address
both of these theories in turn.

FN27. It is arguable that the City's actions in
placing BiT and preparing to place Fox News on
Crosswalks constituted retaliation for Time
Warner's constitutionally-protected editorial de-
cision to refuse to carry Fox News See M
Heglilv City Sch.Dist. Bd_of Educ. v. Dovie 429
U.S. 274, 287, 97 S.Ct. 568. 576. 50 L.Ed.2d 471
(1977Y; Graham v. Henderson 89 F.34 75. 79
{24 Cir.1996). Although Time Warner pleaded a
factual basis for a retaliation claim, and pre-
sented evidence at the hearing addressed to such
a claim, it did not plead a cause of action for re-
taliation. Therefore, I decline to decide whether
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the City's actions constitute impermissible re-
taliation except insofar as such an analysis is
relevant to deciding whether the City has also
acted to compel Time Warner to alter its editorial
decision.

FN28. At the hearing on the preliminary injunc-
tion, the Court referred to this argument as the
“reversion theory.” Counsel for Time Warner
prefers to call this theory the “continuing rights
theory.”

FN29, At the hearing, the Court referred to this
argument as the “coercion theory.”

a. Time Warner's First Amendment Rights in the PEG
Channels

{23] The central issue in determining whether Time War-
ner has First Amendment rights in the City's PEG chan-
nels is essentially a “chicken and the egg™ probiem. On
the one hand, Time Warner argues that it has an underly-
ing right to all of the channels. Time Warner contends
that because the City's right to use certain channels comes
only from either Section 531(a) of the statute or the fran-
chise agreements, once the City is violating that right, the
channels revert to Time Warner, Under this analysis, be-
cause the City is using Crosswalks for non-PEG purposes,
Time Warner has regained its right to use the channels;
and prior to the entry of the TRO, Time Warner was com-
pelled by the City to carry speech that it did not want to
carry, in violation of the First Amendment.™® In con-
trast, the City argues that no one owned the channels first,
and that Time Warner’s only right to any channels arises
from the franchise agreements. If this is true, then Time
Warner has no reversionary right to the PEG channels
because it never had a right to use them in the first place.

FN30. At the hearing on Time Warner's TRO
application on October 11, 1996, the City con-
ceded that if the PEG provisions were being vio-
lated, Time Wamer's First Amendment rights
were being violated. The City has changed its
position, and now argues that because Time
Warner has no right to the PEG channels, it has
no right to complain if the City places Fox News
and BIT in its channels.

[24] Time Warner finds support for its argument in
Section 531(d) of the Act, which requires a franchising
authority to prescribe
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(1) rules and procedures under which the cable operator is
permitted to use [PEG] channel capacity for the provision
of other services if such channel capacity is not being
used for the purposes designated, and (2) rules and proce-
dures under which such permitted use shall cease.

47 U.8.C. § 531(d). The legislative history explains that
this provision applies to channels that are “dark™-or “fal-
low” in the jargon®1395 of New York City's regulatory
scheme. 2 And indeed, the franchise agreements here
have procedures for the use of channels which are fal-
low. 22 Section 531(d), however, stands for little more
than that unused channel capacity should be used by
someone. As the legislative history also explains, Con-
gress intended that any PEG-designated channel which
had been fallow be returned to the franchise authority for
its use as quickly as possible when PEG programming
becomes available for it ™2

EN31. The House Report stated that when PEG
channel capacity is not being used,

the needs and interests of cable subscribers
would be better served by allowing unused
PEG channel capacity to be used by the opera-
tor for the provision of other cable services,
rather than those channels remaining ‘dark’
until use of this channel capacity for PEG pur-
poses increases. Section 611(d), which applies
to all existing and future franchises, provides
for the use, under these circumstances, of
channel capacity designated for PEG purposes,
and directs the franchising authority to pre-
scribe rules and procedures for the use of un-
used PEG channel capacity by the cable opera-
tor.

H.R.Rep. No. 98-549, supra, at 47,reprinted in
1984 U.S.C.C. AN, at 4684.

Agreement permits Time Warner to request that
the City allow it to use any “unused” channel
time on the PEG channels. Before Time Warner
can request access to the unused channel, the
channel must have been unused for ninety days.
After a request in writing, Time Warner can be-
gin using the channe] within thirty days, unless,
within that time, the City notifies Time Warner
that it does not consent to Time Warner's use of
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the channel. In addition, once Time Warner be-
gins using the channel, the City, in its discretion,
can require Time Warner to give the channel
back.

FN33, The House Report states that

The Committee notes that where demand for
use of such channel capacity for [PEG] pur-
poses develops, subsection 611(d) is not in-
tended to frustrate use of these channels for
those purposes. Accordingly, the franchising
authority is further directed to develop rules to
assure that when there is appropriate demand
for use of those channels designated for PEG
purposes, cable operator use of those channels
ceases.

H.R.Rep. No. 98-549, suprg, at 47,reprinted
in, 1984 U.S.C.C.AN. at 4684.

A second statutory provision supporting Time Warner's
contention is Section 531{a), which states that the City
“may establish requirements in a franchise with respect to
the designation or use of channel capacity for public, edu-
cational, or governmental use only to the extent provided
in this section. ” 47 U.S.C. § 331(a} (emphasis supplied).
By only allowing the City to set aside PE( channels “to
the extent provided in this section,” Time Warner argues
that unless the City is in compliance with the require-
ments of Section 531, it may rof use the channels.

[25] While Section 531(a) describes the proper use of a
PEG channel, it does not establish an underlying right of a
cable operator to such channels. To the contrary, as noted
above, prior to the enactment of the Cable Act, franchis-
ing authorities throughout the country-including in New
York City-were requiring as a condition of granting the
franchise that cable operators set aside PEG channels for
the use of the franchising authorities. See Timg Warner,
93 F.3d at 972, Thus, the City may be violating the PEG
provision of Section 531(a), but it does not necessarily
follow that the right to the channel reverts automatically
to Time Warner.

[261[27] The best reading of the statutory framework is
that the answer to who owned the channels first is neither
party-the rights to the channels were created simultane-
ously at the time the franchise agreements were signed.
Without the franchise agreements, neither the City nor the
cable operator would have a right to use any channel. As
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explained by Justice Kennedy in his Demver Area concur-
rence/dissent,

the editorial discretion of a cable operator is a function of
the cable franchise it receives from local government. The
operator's right to exercise any editorial discretion over
cable service disappears if its franchise is terminated....
The cable operator may own the cables transmitting the
signal, but it is the franchise-the agreement between the
cable operator and the local government-that allocates
some channels to the full discretion of the cable operator
while reserving others for public access.

Demver Area, 518 U.S. at ----. 116 S.Ct, at 2410,

*1396 Accordingly, 1 find that even though the City is
misusing the PEG channels, Time Wamer has no First
Amendment right to editorial discretion over channels
that it never had a right to use. See id at ———. 116 S.Ct. at
2394 (observing that the statute at issue in Denver
Area“does not 1estore to cable operators editorial rights
that they once had, and the countervailing First Amend-
ment interest is nonexistent, or at least much dimin-
ished™). Accordingly, Time Warner's argument based on
its underlying First Amendment interest in the PEG chan-
nels must fail.

b. Time Warner’s First Amendment Rights in the Com-
mercial Channels

In order to determine if Time Warner is entitled to a pre-
liminary injunction, I must decide if it has shown irrepa-
rable harm. This requires proof that Time Warner has a
First Amendment interest that is being injured by the
City's actions. Next, I must determine whether Time War-
ner has shown a likelihood that it will succeed in proving
that the City violated this First Amendment interest. This
requires that I determine what standard of First Amend-
ment scrutiny is applicable here, and whether the City's
actions pass that test. I will address the two parts of the
preliminary injunction standard in turn.

i. Irreparable Harm

I28] Time Warner contends that by engaging in a pattern
of conduct for the purpose, and with the effect, of forcing
Time Warner to carry Fox News on its commercial chan-
nels, the City has violated Time Warner's First Amend-
ment right as a cable operator to exercise editorial discre-
tion. The City does not contest that Time Warner has a
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First Amendment right to the independence of its pro-
gramming decisions over the commercial channels. It
contends, however, that it has not interfered with that
right.

The City's first argument is that it acted for legitimate
purposes unrelated to an attempt to influence Time War-
ner's editorial discretion. The City asserts essentially two
interests to justify its actions in this case: '

(1) the expansion of the diversity of voices contributing
live news, information and public affairs programming on
New York City-franchised cable systems; ™= and {ii) the
promotion of economic development and employment
opportunities by supporting the availability of New York
City-produced news, information, and public affairs pro-
gramming,

FN34. The City has also endeavored to justify its
actions by referring to its concern about Time
Warner's alleged anticompetitive behavior. This
justification is related to the City's concern with
diversity of programming, and thus these two
City purposes will be considered together.

I find that the City's justifications for its actions in this
case are entirely unconvincing. As discussed above, 1 find
that a substantial and motivating factor in the City's deci-
sion to place Fox News and BIT on Crosswalks was the
desire to compel Time Warner to accede to the City's re-
quest that Fox News be placed on Time Warner's system
of commercial channels. I reject the City's contention that
after Time Warner said “no” to its October 1 “swap™ pro-
posal, the City no longer wished to place Fox News on a
commercial channel, but merely wanted a waiver so that it
could be placed on Crosswalks. Among other evidence,
the City's assertion is belied by the Qctober 10 Alles let-
ter, which indicates that both Fox and the City continued
to share the goal of Fox News being on one of Time War-
ner's commercial channels. The letter stated that

[wle share the City's view that this approach is, at best, a
temporary arrangement, and we would not commit to
providing the [Fox News] signal on a commercial-free
basis beyond December 31, 1996, We certainly hope that,
well before that date, Time Warner will agree to fulfill its
previous commitment to carry [Fox News] on its system.

As this letter reveals, the City was well aware that Fox
was only willing to be on Crosswalks without commer-
cials for a limited time, and it continued to be both Fox's
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and the City's goal that Fox News be placed on one of
Time Warner's commercial channels in the very near fu-
ture,

*1397 Moreover, taking both of the City's proffered justi-
fications in turn, { find that Time Warner has established a
likelihood that it will succeed in proving that each of
these reasons is pretextual, And, even if Time Warner had
not made such a showing, importing and applying to the
City's justifications an analysis under Mt. Healthy, 1 find
that the City has not carried its burden of establishing that
it would have taken the steps it did even in the absence of
the constitutionally impermissible motive 1 have found it
had. See Mt Healthv City School Dist, Bd of Ed v
Dovie. 429 U.S, 274, 287. 97 S.Ct. 368. 576. 50 L. Ed.2d
471 (1977, Graham v. Henderson 89 F.3d 75. 79 (24

Cir.1996).

With respect to the City's purported desire to increase the
diversity of news programs available to New Yorkers, it
must be observed as an initial matter that it is not self
evident that this is in fact a constitutionally permissible
purpose when the City has favored specific speakers in
pursuit of this goal. In any event, the City has offered no
evidence in support of its contention that there is insuffi-
cient news programming in New York City, that there is
insufficient “diversity” in that programming, or that it has
had any concern regarding this issue other than in re-
sponse to the Ailes' request for assistance. Nor, of course,
did the City, before placing BIT on Crosswalks, devise a
content-neutral procedure to give news and public affairs
programming excluded from Time Warner's commercial
channels access 1o Crosswalks,

Given this record, the conclusion is inescapable that the
City's intonation of the rubric “diversity” is a thinly dis-
guised reference to its preference for the editorial content
of Fox News. As such, this rationale for the City's actions
cannot constitute a permissible purpose for its actions. 2

EN33. For similar reasons I reject the City's sug-
gestion that it was concerned about anticompeti-
tive behavior by Time Warner. Although DolTT
could have raised concerns about any anticom-
petitive effect of the merger, or about any inap-
propriate manner in which Time Wamer wieided
its bottleneck monopoly power in making pro-
gramming decisions at any time during the
summer of 1996, it did not do so. Moreover,
Time Warner's programming did not change af-
ter October 1, 1996. 1t was no more or less re-
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flective of any antitrust problem after October 1
than before. What did change was Fox’s call to
the Mayor, raising the antitrust issue, and Time
Warner's rejection of the City's proposals. While
the City insists that Time Warner did not respond
sufficiently to Fox's charges to put the issues
raised by Fox to bed, the record reveals that
these concerns regarding anticompetitive behav-
ior were not addressed by DolTT in a manner at
all similar to the way in which DolTT addressed
other issues of concern. Instead, the record sup-
ports the inference that the issue of the anticom-
petitive nature of Time Warner's programming
decisions was, again, simply another way of ex-
pressing the City's disappointment that Fox had
not been chosen by Time Warner.

The City's second justification fares no better. While the
economic health of a city and the preservation and crea-
tion of jobs is an appropriate and essential concern of city
government, the record here does not indicate that this
concern was other than pretexiual in the context of this
dispute.

It is not disputed that this Mayor has made job retention
and creation a priority of his administration and that the
City negotiated an agreement with Fox in line with those
goals. There is no persuasive evidence in the record, how-
ever, that any existing or projected jobs at Fox are endan-
gered by its failure to be carried on cable channels in New
York City. To the contrary, Fox claimed that the engy of
its twenty-four hour news channel onto the national mar-
ket this fall was an unparalieled success. In contrast, the
record reflects only doomsday predictions from Fox and
varying figures of lost jobs proffered by the City without
any reasoned basis. Finally, the pretextual nature of this
justification is underscored by the facts that the City never
chose to put programs onto Crosswalks to save a pro-
grammer's job until Alles called on behalf of Fox News,
and after Ailes’ call the City did not study how the great-
est number of such jobs could be so saved or created. In-
stead, Fox News and BIT were given a benefit unavail-
able to other New York City-based companies for whose
programs Time Warner has not found space on its New
York City cable channels.

The City next argues that, whatever the City's intentions,
carrying Fox News and #1398 BIT on the City's PEG
channels has no actual impact on Time Wamer's inde-
pendent exercise of its programming decisions. This ar-
gument has taken several forms; one of which is that
Time Warner has no “standing” to make its claim because
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Warner has no “standing” to make its claim because it has
no First Amendment interest at stake. This argument
raises the closest issue in this case. On balance, however,
1 am persuaded that Time Warner has carried its burden
and established the necessary link between the City's ac-
tions and their impact on Time Warner's decisionmaking,

First, the powerful evidence that the City took the steps it
did with the intention and, 1 find, belief that they would
impact Time Warner's decisionmaking is in itself proba-
tive evidence that its acts will achieve their intended ef-
fect. The City's considerable efforts to influence Time
Warner's editorial discretion did not suddenly cease on
October 10, 1996, when it placed BIT on Crosswalks.
Rather, the City's decision to place the two news pro-
grams on Crosswalks is best seen and can only properly
be understood as part of its continuing effort, through
means fair and foul, to prevail upon Time Warner to carry
Fox News on one of its commercial channels.

Second, 1 find that Fox News and BIT also expect that
placement on Crosswalks will significantly increase their
ability to win places on Time Warner's commercial chan-
nels. The evidence is unrebutted that Fox News has no
long term interest in being on Crosswalks, that it does not
wish to run without advertising, and that it refused even to
make a commitment to the City to run on Crosswalks
without advertising past December 31 of this year.

While BIT's posture is more complicated, its long-term
goals are identical to Fox’s. BIT wants to be on a com-
mercial channel, supported by advertising, and believes
that a period of time on Crosswalks will appreciably in-
crease its likelihood of achieving those goals. In contrast
to Fox News, BIT is willing to make a longer-term com-
mitment to running without advertising on Crosswalks,
principally for two reasons. Since the identity of the
Bloomberg enterprises is uniquely tied to financial and
market news, it is particularly important that BIT be
available as a twenty-four hour news service in New York
City, the financial center of the country. Because of the
benefits which will accrue more generally to Bioomberg
from such exposure in New York City, it is prepared to be
more patient than Fox. It also appears from the BIT for-
mat that its costs to run an advertising-free program with
a component of some local news will be substantially Jess
than for more traditional news programs. And thus, it will
also be less expensive for BIT during the period it runs on
Crosswalks.

In sum, as is frue with the City, there is strong evidence
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that Fox and Bloomberg believe that placement of their
news programs on Crosswalks will have the effect of
causing Time Warner to place the programs on one of its
commercial channels. Such evidence is additional proof
that the City's decision to place them on a PEG channel
will achieve that goal.

The dynamics of the cable industry explain why the City's
actions will have the effect of forcing Time Warner to
alter its editorial decision not to carry Fox. Given the way
cable consumers react to programming decisions, placing
Fox News even temporarily on the Crosswalks channels
will create pressure for Time Warner to accept Fox News
on one of its commercial channels. Stuart J, Lipson, an
independent consultant on cable television programming,
testified that

[cJable carriage of virtually any programming service
tends to build some degree of viewership and viewer loy-
alty. Once a service is added to a cable system, resistance
to the removal of that service is certain to be encountered.

Thus, by playing on the Crosswalks channels, Fox News
will build viewer loyaity and, when it threatens to leave
Crosswalks due to the absence of advertising revenue-it
currently expects to leave by December 31-it will leave
Time Warner with the choice of carrying Fox News on its
commercial channels or angering viewers.

Moreover, by placing BIT and preparing to place Fox
News on Crosswalks, the City has fundamentally changed
the incentives for Time Warner in making its editorial
decision *1399 about whether or not to accept Fox News
on one of its commercial channels. In any negotiations,
Fox and Bloomberg can claim that they have alternative
market access-therefore, they need not pay the premium
which is ordinarily required to gain access. This change in
the bargaining positions of the parties undoubtedly will
affect Time Warner's decisionmaking about whether or
not to grant channel space to Fox News or BIT, and on
what terms.

In addition, the City's actions create a chilling effect under
which Time Warner will feel pressure to capitulate to City
requests that it accommodate a New York City commer-
cial programmer who has direct access to the City Hall. In
such cases, if Time Warner refuses the City's request, then
the City can simply wrm Crosswalks into a competing
commercial system of channels, 53¢

FN36. It could be argued that thers are advan-
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tages 10 a system that allowed a City to use its
channel capacity to compete with the cable op-
erator in the commercial programming field and
thereby lessen the monopoly power of the opera-
tor. There is, in fact, no bar to a City establishing
or allowing competing cable systems to operate
within its boundaries. Using the PEG channels
for this purpose, however, is at odds with the
structure established by the Cable Act and vio-
Amendment insofar as such power is used to
curb an operator's freedom of decisionmaking
over its commercial channels. If the City be-
lieves that Time Warner has abused its monop-
oly power in making programming decisions on
the forty-one to forty-three or so channels in the
system for which it makes such decisions, then
the City has appropriate remedies to pursue.
Placing Fox News and BIT on Crosswalks is not
among those remedies.

Finally, on any cable system, the relevant universe from
the perspective of the viewer is the total mix of program-
ming on the system. In order to respond to what the con-
sumer wants, Tirne Warner considers the programming on
the cable system as a whole-including what is on the
leased access channels, the must-carry broadcast stations,
as well as the PEG channels-when exercising its editorial
discretion about what 10 place on its commercial chan-
nels. Thus, insofar as the City is placing programming on
Crosswalks which does not belong there, the City's deci-
sion is affecting the total mix of channels, and thereby
affecting Time Warner's editorial discretion ™2 Of
course, any time the City makes a programming decision
about its PEG channels it is affecting the “total mix” of
programming, Therefore, making programming choices
alone which affect the total mix of what is on cable is not
what is inappropriate here. What the City cannot do is
select a particular program to place on Crosswalks that
does not belong on a PEG channel, with the specific pu-
pose of overriding Time Warner's editorial discretion by
forcing Time Warner to alter its editorial decision.

FN37. This argument is not intended to suggest
that Time Warmner has any right of editorial con-
trol over the City's PEG channels-as discussed
above, Time Warner has no such right. The fact
that Time Warner considers the total mix of pro-
gramming when making its choices merely illus-
trates how the City's wrongful actions in misus-
ing the PEG channels has an impact on Time
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Warner's editorial decisionmaking over its com-
mercial channels.

[29] In sum, Time Warner has a right under the First
Amendment to be free from government interference with
its programming decisions. I find that the City, through its
course of conduct, culminating in its decision to place Fox
News and BIT on Crosswalks, has acted to compel Time
Warner to add Fox News to its system of commercial
channels and that these actions have had a direct, immedi-
ate, and chilling effect on Time Warner's exercise of its
constitutionally-protected editorial discretion. Conse-
quently, Time Warner has carried its burden of establish-
ing irreparable harm. Cf Shea on Behalf of Am. Reporter.

530 F.Supp. at 935,

1. Likelihood of Success

I now turn to whether Time Warner has established a like-
lihood that it will succeed in proving a violation of the
First Amendment. In order to make this determination, [
must first address the level of First Amendment scrutiny
applicabie to this case.

(a) Level of Scrutiny .

[301(31] Turner holds that content-neutral cable regula-
tions are subject 1o intermediate scrutiny, and that con-
tent-based regulations are subject fo strict scrutiny. See
*1400 Turner, 512 U.S, at -—-——_ 114 S.Ct. at 2459, There-
fore, the key issue in determining what level of scrutiny to
apply is whether the City's decision to place BIT and Fox
News on its PEG channels was content-based or content-
neutral.

[32] In determining whether a government action is con-
tent-neutral or content-based, a court should consider the
government's purpose in taking the action. See Turmer
512 U.S. at «--. 114 S.Ct. at 2435. The City's purpose in
acting to compel Time Warner to give Fox one of its
commercial channels was to reward a friend and to further
a particular viewpoint. As a consequence, Fox was the
recipient of special advocacy. The very fact that the City
chose Fox News out of all other news programs-net to
mention the significant number of other programs which
have been denied space on Time Warner's commercial
network-is by itself substantial evidence that the City
chose Fox News based on its content. As 1 have noted
above, 1 find that BIT was admitted to Crosswalks as
“cover” for the City's blatant content-based choice of Fox
News.
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It is clear that the City did not act here pursuant {¢ any
procedure for ascertaining the programming needs of the
community based on content-neutral criteria unrelated to
viewpoint or the identity of the owner of the proposed
program. There was no study to determine how best to
utilize the Crosswalks channels to further any of the City's
purported goals-fuller employment, programming diver-
sity, or reducing anticompetitive conduct. The City's ac-
tions represent just the type of viewpoint-based decision-
making that the First Amendment forbids,

Indeed, illustrating the viewpoint-based nature of the
City's actions, the City has argued in its brief that one of
its purposes in adding Fox News and BIT to Crosswalks
was to expand the “diversity of voices contributing live
news” on New York's cable systems. 1t is not, however,
permissible for the City to determine what viewpoints are
not adequately represented, and then teo remedy that un-
derrepresentation by choosing who should be given ac-
cess to Time Wamner's commercial cable system 2% Cf
Rosenberger. 515 US. at - 115 S Ct at 2316 (*The
government must abstain from regulating speech when
the specific motivating ideology or the opinion or per-
spective of the speaker is the rationale for the restrie-
tion.”).

EN38. This same type of analysis was used by
the Supreme Court in Afosley, where the Court
stated that

government may not grant the use of a forum
to people whose views it finds acceptable, but
deny use to those wishing to express less fa-
vored or more controversial views. And it may
not select which issues are worth discussing or
debating in public facilities.

Moslev, 408 U.S. at 96.92 S.Ct, at 2290.

{331 In addition, I find that the City acted to punish Time
Warner for exercising its editorial discretion to refuse Fox
News. This punishment included placing BIT and prepar-
ing to place Fox News on Crosswalks, and linking Time
Warner's decision about whether to carry Fox News on its
commercial channels to both the City’s approval of the
Time Warner/Turner merger and to Time Wamer's fran-
chise renewal in 1998, This finding also demonstrates that
the City was making a content-based decision about what
news should be placed on the cable system. If the City
were not engaged in content-based favoritism, it would
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not have found it necessary to undertake such a signifi-
cant effort to punish Time Warner for its decision. As
stated in the leading treatise on cable law-a treatise cited
by both parties:

Of course, if there is specific proof that any regulation is
actually being used to punish an operator for a discretion.
ary programming decision, the governmental action
should be viewed as content-based.

Brenner et al., supra, § 6.03[21{c], at 6-26.

Finally, I should note that while the Turner Court's pri-
mary consideration for determining the appropriate level
of scrutiny was whether the regulation was content-based
or content-neutral, the Cowt also rejected using Tornillo
's strict scrutiny rule in part because of the government's
need to protect against anticompetitive behavior by cable
operators. The Court stated that

[wlhen an individual subscribes to cable, the physical
connection between the television®*1401 set and the cable
network gives the cable operator bottleneck, or gate-
keeper, control over most {(if not all) of the television pro-
gramming that is ‘channeled into the subscriber's home.
Hence, simply by virtue of its ownership of the essential
pathway for cable speech, a cable operator can prevent its
subscribers from obtaining access to programming it
chooses to exclude. A cable operator, unlike speakers in
other media, can thus silence the voice of competing
speakers with a mere flick of the switch.

The potential for abuse of this private power over a cen-
tral avenue of communication cannot be overlooked. The
First Amendment's command that government not impede
the freedom of speech does not disable the government
from taking steps to ensure that private interests not re-
strict, through physical control of a critical pathway of
communication, the free flow of information and ideas.

Turner, 512 U.S. at w--. 114 S.Ct. at 2466. While this
rationale was part of the Turner Court's decision to apply
intermediate scrutiny, the Court made clear that it was
doing so because

the must-carry provisions are not structured i a manner
that carries an inherent risk of undermining First Amend-
ment interests. The regulations are broad-based, applying
to almost all cable systems in the country, rather than just
a select few. As a result, the provisions do not pose the
same dangers of suppression and manipulation [as other
cases applying strict scrutiny]. For these reasons, the
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must-carry rules do not call for strict scrutiny.

Id. at--—, 114 S.Ct. at 2468.

The regulations at issue in Turner were content-neutral
structural regulations designed to save the broadcast net-
works., The City's actions in this case are very different,
and thus warrant strict scrutiny. First, the City's actions
are viewpoint based, which Twrner makes ciear require
strict scrutiny. Second, the City's actions are not the type
of broad-based “structural” regulations faced by the
Turner Court, but rather are specifically targeted to bene-~
fit two individual speakers. Finally, the City has not en-
gaged in any fact finding, as did Congress in justifying
the “must-carry” rules,

Therefore, while [ acknowledge that the potential misuse
of “bottleneck” market power is implicated in this case,
the response of the City was simply inappropriate. To
remedy potential antitrust violations by Time Warner, the
City has many options-attempting to compel Time War-
ner to carry a competitor through coercive actions in vio-
lation of Time Warner's constitutionally-protected edito-
rial discretion is not one of them. Accordingly, given the
evidence here of content-based decisionmaking by the
City, I find that strict scrutiny applies.

(b) Applying Strict Scrutiny

in Sable Communications v. FCC 492 U.S. 115. 109
5.Ct. 2829, 106 L.Ed.2d 93 (]1989), the Supreme Court

described the strict scrutiny standard as follows:

The Government may ... regulate the content of constitu-
tionally protected speech in order to promote a compel-
ling interest if it chooses the least restrictive means to
further the articulated interest... The Government may
serve this legitimate interest, but to withstand constitu-
tional scrutiny, *it must do so by narrowly drawn regula-
tions designed to serve those interests without unnecessar-
ily interfering with First Amendment freedoms.” It is not
enough to show that the Government's ends are compel-
ling; the means must be carefully tailored to achieve those
ends.

Id at 126 109 S.Ct. at 2836-37 (citations omitted). Es-
sentially, there must be (1) a compelling governmental
interest; and (2) the means chasen to accomplish that in-
terest must be narrowly tailored to that end. In undertak-
ing this analysis, the Court may consider the alternative
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means available to the government of accomplishing the
same goals. Id.

{341 As noted above, the City argues that it was acting to
further two interests: to ensure a wide diversity of pro-
sramming, and to promote city employment. I have found
that these reasons have been used here as pretexts and
were not the actual motivation for the City's actions. Even
if the City had *1402 been motivated by these reasons,
however, and even if they are compelling, I find that the
City has not narrowly tailored its actions to accomplish
these goals.

[35] The City has simply failed to show that placing Fox
News and BIT on the Crosswalks channels is necessary in
order to further the goals of increasing the diversity of
news programs or promoting City employment, In addi-
tion, there are several alternative methods by which the
City could have accomplished these same goals without
threatening Time Warner's First Amendment right to ex-
ercise editorial discretion over its commercial channels.
For example, to protect New York City media jobs, the
City could have assisted City-based media companies in
any number of ways including granting tax breaks. To
promote diversity of programming, the City could have
negotiated a modified franchise agreemént to add another
franchisee to the New York area. Similarly, if the City felt
that Time Warner's monopoly position was preventing
needed diversity of news programming, it could have rec-
ommended an antitrust investigation of Time Warner.
These alternatives would have accomplished the City's
goals without intruding on Time Warner's First Amend-
ment rights 232

FN39. While | hold that the City's actions are
subject to strict scrutiny, I find that they would
fail even under intermediate scrutiny. Under the
O'Brien test, a regulation will be upheld if

it furthers an important or substantial govern-
ment interest; if the governmental interest is
unrelated to the suppression of free expression;
and if the incidental restriction on alleged First
Amendment freedoms is no greater than is es-
sential to the furtherance of that interest.

United States v. O'Brien, 391 U.S. 367, 377,
88 S.Ct. 1673, 1679. 20 L.Ed.2d 672 (1968).
See also Ward v._Rock Agaipst Racism. 491
U.S. 781, 798-800. 109 S.Ct 2746, 2757-39.
105 L.Ed.2d 661 (1989). The regulation “need
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not be the least resirictive or least intrusive
means of doing s0.” Ward, 491 U.S. at 798,
109 S.Ct. at 2757-38. “Narrow tailoring in this
context requires, in other words, that the
means chosen do not ‘burden substantially
more speech than is necessary to further the
government's legitimate interests.” » JTurper,
512 U.S. at —- 114 S.Ct. at 2469 {(quoting
Ward).

Here, viewpoint favoritism and speaker prefer-
ence, which were the City's true motivations,
can hardly be characterized as legitimate gov-
ermnment purposes, “unrelated to the suppres-
sion of free expression.” (’Brien, 391 U.S. at
377. 88 S.Ct. at 1679. In addition, for the rea-
sons the City's actions fail strict scrutiny, they
also fail intermediate scrutiny.

{36][37] 1 must address one last issue. The City argues
that its First Amendment right to speak would be in-
fringed by the issuance of a preliminary injunction in this
matter. In addition, as noted above, under Section 331(e)
Time Warner may not interfere with the City's program-
ming decisions for the PEG channels. Fox and Bloomberg
also assert that they have First Amendment interests
which would be injured if this Court issues an injunction.
According to the City, Fox, and Bloomberg, an injunction
would act as a prior restraint on their speech.

1 acknowledge the complex nature of the competing First
Amendment interests at stake here. Fox and Bloomberg as
cable programmers clearly have a First Amendment right
to speak. The public has a First Amendment interest in a
wide range of information, Moreover, the City has a statu-
tory right-and, it argues, a First Amendment right-to de-
termine what programming to place on its PEG channels,
I need not decide, however, whether municipalities have
First Amendment rights, because 1 find that even assum-
ing the City does have such rights, and despite the un-
questioned existence of the rights of Fox and Bloomberg,
this argument must fail.

The City cannot wield its own First Amendment right as a
sword to force Time Warner to capitulate to the City's
demands, and then claim that same First Amendment
right as a shield preventing this Court from granting re-
lief. As to the First Amendment rights of Fox and
Bloomberg, their deprivation is due to the City's violation
of its First Amendment obligations as a state actor, and
thus is incidental. As discussed above, the City had no
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right under the Cable Act or the franchise agreements to
place their programs on Crosswalks in the first instance.

In sum, the City's actions fail strict scrutiny. Accordingly,
1 find that Time Warner has shown a likelihood of success
on the merits of its claim that the City has violated *1403
its First Amendment right to exercise editorial discretion.

1V. Conclusion

The City has engaged in a pattern of conduet with the
purpose of compelling Time Warner to alter its constitu-
tionally-protected editorial decision not to cairy Fox
News. The City's actions violate longstanding First
Amendment principles that are the foundation of our de-
mocracy. As the Court stated in Turner:

At the heart of the First Amendment lies the principle that
each person should decide for him or herself the ideas and
beliefs deserving of expression, consideration, and adher-
ence. Qur political system and cultural Jife rest upon this

ideal. Government action that ... requires the vtterance of

a particular message favored by the Government, contra-
venes this essential right. Laws of this sort pose the inher-
ent tisk that the Government seeks not to advance a le-
gitimate regulatory goal, but fo ... manipulate the public
debate through coercion rather than persuasion.

Turner. 512 U.S. at ~--~, 114 S.Ct. at 2438,

In many instances the First Amendment has been invoked
to protect the interests of those whose ideas are unpopular
or even repugnant. Here the First Amendment is invoked
by a powerful commercial enterprise with substantial re~
sources to respond to the government's actions. Even
though the government's power is nearly matched by that
of its commercial adversary, in order to protect the values
embodied in the First Amendment, we nevertheless must
be vigilant against the abuse of governmental power pre-
sent here.

Having found that Time Warner has carried the burden
that applies at this preliminary proceeding and that it has
sufficiently established that the City of New York vio-
lated Time Warner's rights under Section 344(f)(1) of the
Cable Act and under the First Amendment of the United
States Constitution, I preliminarily enjoin the City from
placing Fox News and BIT on its Crosswalks channels in
a manner inconsistent with this Opinion. Time Warner
shall submit a proposed order on notice within seven
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days.

SO ORDERED,

S.D.N.Y.,1996.

Time Warner Cable of New York City, a Div. of Time
Warner Entertainment Co., L.P. v. City of New York

943 F.Supp. 1357, 5 Communications Reg. (P&F) 484
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